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CURRENT TOPICS. 





Probably the most extraordinary case,in the 
books, of the misconduct of jurors in the in- 
dulgence in intoxicating liquors, is People 
v. Gray, recently decided by the Supreme 
Court of California. The prosecution was for 
murder, and during a period of eight days 
occupied by the trial and their deliberations, 
the jury sustained the drain upon their phys- 
1cal and nervous systems by th2 consumption of 
seventeen and a half gallons of beer, two gal- 
lons of wine, and two flasks of whisky, be- 
sides wine and whisky drank at their meals. 
It appeared from the evidence that all the 
drinking by the jurors was without the per- 
mission of the court, or the consent of the 
defendant or of the counsel engaged in the 
cause, and in fact without the knowledge of 
either of them; that all the beer, wine and 
whisky drank were procured by such of the 
jurors as desired it of their own motion and 
at their own expense. The evidence further 
afforded strong reason to suspect that one 
of the jurors drank so much while delib- 
erfting on the verdict as to unfit him for the 
proper discharge of his duty. 

Say the court: ‘*The decisions as to how far 
drinking by a juror while in the discharge of 
his duties as such, at his own expense, with- 
out the permission of the court, or the con- 
sent of the party, is such misbehavior that 
the verdict should be set aside and a new trial 
granted, are not uniform. In lowa and Tex- 
as_no drinking at all is allowed. See State 
v. Baldy, 17 Iowa, 89; Ryan v. Harrow, 27 
Id. 494; Jones v. State, 138 Tex. 166. It is 
held in these cases that if any liquor is drank 
while the juror is in the discharge of his du- 
ties, the verdict can not stand. In each of 
the cases cited the drinking was done after 
the cause was submitted to tue jury to delib- 
erate on their verdict. In State v. Baldy, a 
juror in charge of a bailiff went to a grocery 
store to purchase some tobacco, and while 
there drank a glass of ale or lager beer, and 


‘then returned with the bailiff to the jury- 


room, In Ryan v. Harrow, a civil case, two 
of the jurors drank intoxicating liquors, Jn 
Vol, 15—No, 11, m 





Jones v. State, the bailiff twice took the jury 
whisky, which they drank. The verdicts in 
these cases were set aside. These cases all 
hold that courts will not inqujre whether the 
juror was affected by what he drank or not; 
that the only sure safeguard to the purity and 
correctness of the verdict is that no drinking 
shall be allowed. This rule is supported by 
the following cases: Davis v. State, 35 Ind. 
496; Leighton v. Sargent, 11 Foster, 119; 
State v. Bullard, 16 N. H. 139; Pelham v. 
Page, 1 Eng. 535; Griggs v. McDaniel, 4 
Harrington, 367; People v. Douglass, 4 
Cow. 26; Brant v. Fowler, 7 Cow. 562. The 
law seems to have been settled in New York 
to the same effect as in Iowa and Texas, un- 
til Wilson v. Abrahams, 1 Hill, 207, which 
was a civil case, as its title imports. In that 
case during the trial and before the cause 
was submitted to the jury for their consider- 
ation, and the jurors were allowed to sepa- 
rate, one of the jurors during an adjourn- 
ment for dianer on the second day of the 
trial, went into a tavern and drank about half 
a \gillof brandy. In the opinion of the 
court, Bronson, J., states the conclusion ar- 
rived at: ‘When in the course of the trial, a 
juror has in any way come under the influence 
of the party who afterwards has the verdict, 
or there is reason to suspect that he has drank 
so mud¢h, at his own expense, as to unfit him 
for the proper discharge of his duty, or where 
he has so grossly misbehaved himself in any 
other respect as to show that he had no just 
sense of the responsibility of his station, the 
verdict ought not to stand. But every irreg- 
ularity which would subject the juror to cen- 
sure, whether in drinking spirituous liquor, 
separating from his fellows, or the like,should 
not overturn the verdict unless there be some 
reason to suspect that the irregularity may 
have had an influence on the final result.’ 

It may well be doubted whether it was the 
intention of the court, in Wilson v. Abra- 
hams, to establish a rule in capital cases dif- 
ferent from that held in Iowa and Texas. We 
express ourselves in this way in consequence 
of the guarded language of the opinion. The 
opinion opens by stating the rule in civil cases 
—and when it comes to remark on *he case 
of People v. Douglass, in the 4th Cowen, 
holding a rule similar to that established in 
Iowa and Texas, it is said that the case under 
eongideration is distinguished from it, and 
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the feature of distinction first mentioned is 
that it is a capital case. The cases cited by 
counsel either follow the rule in the Iowa and 
Texas cases, or Wiison v. Abrahams. If any 
have gone further in a direction opposed to 
Ryan v. Harrow and Jones v. State, above 
cited, we are not disposed to follow them. 

It is not necessary in this case to say which 
rule should be adopted as the law in this 
State; but following the rule of Wilson v. 
Abrahams, ‘‘that where there is reason to sus- 
pect that’’ a juror ‘thas drank so much as to 
unfit him for the proper discharge of his du- 
ty,’’ the verdict ought not to stand. In our 
judgment, there is strong reason to suspect 
this of one of the jurors, and therefore a new 
trial should be had. It should be added here 
that if it is necessary that intoxicating liquors 
of any kind should be drank by a juror, ap- 
plication for leave to do so should be made 
to the court, who can make such allowance as 
will be proper. Jurors should not be allowed 
to judge for themselves in this matter. A 
defendant in a criminal case should not be 
called on to consent; and in any case when 
the party consents, if the juror becomes in- 
toxicated, the verdict should not stand. The 
purity and correctness of the verdict should 
be guarded in every way, that the adminis- 
tration of justice should not be subjected to 
scandal and distrust.”’ 








RECENT PHASES OF DEFAMATION. 





The many anomalies in the law of libel and 
slander cause the progress of decisions on 
the subject to he watched with special inter- 
est. The recent contributions of the courts 
to the subject are, therefore, presented to the 
practitioner in the belief that they will arrest 
his attention from the outset, as combining 
matters of practical concern with those of 
curious investigation. The settled modern 
doctrine has recently been reiterated and new- 
ly applied, that in slander, in determining 
whether words are actionable per se, they are 
to be taken in the sense in which they would 
naturally be understood by those who heard 
them.1_ The words, ‘‘she is slow poisoning 
her husband,’’ it was further held, are capa- 


1 Campbell vy. Campbell, 11 N, W, Rep, 496, Wis. 
Sup, Ct. , Jan, 10, 1882, 





ble of being understood as charging the giv- 
ing of poison with irtent to kill; and where 
that meaning is attributed to them by proper 
innuendoes, and there is suflicient evidence 
to support a finding that they were so in- 
tended, a nonsuit should be denied.? The 
objection that the words spoken were not 
slanderous per se, and tha‘ their meaning 
could not be enlarged by innuendoes, was 
met by a large array of counter authorities 
concerning the effect to be given to defama- 
tory language.* After stating that the case 
under consideration was clearly distinguisha- 
ble from certain cases named,* and more an- 
alogous to others mentioned, it was pointed 
out that here the objectionable language had 
been uttered during the last sickness of plaint- 
iff’s husband, and when she was his sole 
nurse; and that the crime of poisoning was a 
State prison offense. The evidence tended 
to prove that the husband’s brother, in con- 
nection with the words complained of, had 
called the plaintiff a ‘“‘termagon,’’® and be- 
ing asked why he did not attend to the mat- 
ter, said, ‘‘Wait until he is dead; my brother 
in Oshkosh will skin her alive, and I will see 
her in prison.’’ The trial court could, there- 
fore, not do otherwise than hold that the 
words spoken were capable of the meaning 
ascribed to them by the innuendoes, and the 
jury were justified by the evidence in holding 
that such meaning was truly ascribed to them. 
Hence the nonsuit was properly denied. 7 

In case of libel, also, the general rule is 
that the ordinary popular meaning of the lan- 
guage alleged to be libellous, is to be taken 


* 2 Tbid. 

3 Somers v. House, Holt, 39: Roberts v. Camden, 9 
East, 95; Hankinson v. Bilby, 16 M. & W. 448; Peake 
v. Oldham, 1 Cowper, 275; Blagg v. Siurt, 10 Ad. & 
El. (N. 8.) 899, were cited by the court. Reference 
was also made to Strader Vv. Snyder, 67 Ill. 406; Good- 
rich v. Davis, 11 Met. 473; Montgomery v. Dudley, 3 
Wis. 709; Weil v. Schmidt, 28 Wis. 137. 

4 Frank v. Dunning. 38 Wis. 270; Weil v. Altenhof- 
ten, 26 Wis. 708; Vliet v. Rome, 1 Pin. 413; Bloss v. 
Tobey, 2 Pick. 320; Carter v. Andrews, 16 Pick. 1: 
Snell v. Snow, 13 Met. 278. 


5 Weil v. Schmidt, 28 Wis. 137; Cottrill v. Cramer, 


48 Wis. 242; and particularly, Ward vy. Reynolds, cited 
Cowper, 298; Peake v. Oldham. 1 Cowper, 275; Geary 
v. Bennett (Wis.), 10 N. W. Rep, 602, the watered 
milk case elsewhere outlined herein. 

6 In regard to the proof that the term used was de- 
signed te be applied to the plaintiff, the court cited 
Miller v, Butler, 6 Cush, 72; Leonard v, Allen, 11 
Cush, 241; 2 Greenl, Ev., sec, 417; Davis y. Hartley, # 
Exch, 900. ' 

7 Campbell y, Campbell, supra. 
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to be the meaning of the publisher; but a 
foundation may be laid for showing another 
or different meaning. To say or publish of a 
merchant anything that imputes insolvency, 
inability to pay his debts, the want of integ- 
rity in his business, or personal incapacity or 
pecuniary inability to conduct it with suc- 
eess, is slanderous or libellous per se, if with- 
out justification, and general damages may 
be recovered. When the alleged libel is only 
actionable as to special damages, it must ap- 
pear to be of sucha character that the special 


damage alleged may be the natural and prox-, 


imate, though not necessary, consequence of 
the publication. § 

That the imputation of an indictable of- 
fense is slander which is actionable per se, is 
a principle re-asserted in a late decision which 
presents some interesting features. The 
words alleged in the complaint to have been 
falsely and maliciously spoken concerning the 
plaintiff, were that he ‘‘sent two loads of his 
store goods to the Black Hulls with his mule 
teams and started a store there, and then set 
fire to and burned his store building to get 
the insurance.’’ Defendant was also charged 
with saying of plaintiff, that he burned his 
store, and that defendant knew it and would 
swear to it.? In considering the propriety of 
a demurrer to the complaint, on the ground 
that it did not state facts sufficient to consti- 
tute a cause of action, the appellate court 
said that in an action of slander, if the words 
alleged to have been spoken of the plaintiff, 
when taken in their plainest and most natural 
sense, and as they would be ordinarily under- 
stood, obviously import the commission of 
crime punishable by indictment, such words 
are actionable per se.4° Construing the com- 
plaint according to this rule, the words al- 
leged to have been spoken imputed the doing 
of an act which, by the terms of the local 
statute, constituted an indictable felony, and 
they were actionable in. themselves without 


_ other averments, as of special damages, which 


were presumed, or that the plaintiff had a 
store which was insured, and that it was 


8 Newbold v. Bradstreet, Baltimore Ct. App., noted 
7 South. L. Rev. 603; from Reporter for Aug. 10, 1881. 

9 West v. Hanrapan, 10 N. W. Rep. 415; Minn. Sup. 
Ct., Oct. 29, 1881. 

10 Montgomery v. Deeley, 3 Wis. 623; Case v. Buck- 
ley, 15 Wend. 327; St. Martin v. Desnoyer, 1 Minn, 
156, are the cases cited in support of this passage in 
the opinion. 





burned, for these facts were necessarily im- 
plied in the accusation of the commission of 
a crime ; and here the question was not wheth- 
eracrime had been committed in fact, nor 
was the complaint to be construed as an in- 
dictment charging crime. One might be ac- 
cused of murder or arson, and the accusation 
would be slander, although no homicide had 
been committed and no building burned. 

To charge a person with fraudulently con- 
verting money to his own use, is similarly 
actionable per se, as being calculated to ex- 
clude him from society. This is true, wheth- 
er the words used charge a crime punishable 
by law or not.14 So, the charge that another 
‘used and embezzled moneys for his own 
wrongfulness, and I will prove it, and he is 
unfit to be the minister in our pulpit,’’ is ac- 
tionable per se. It contains the imputation of 
a debasing act which may exclude him from 
society, and also a charge calculated to in- 
jure him in his trade, office or profession. 2? 
Similarly, where the statute makes it an of- 
fense, punishable with fine and imprisonment 
in the county jail, to knowingly furnish 
watered milk to any factory, to be manufac- 
tured into butter, it has recently been ruled 
that words charging that offense are for that 
reason actionable per se. The language used 
concerning the plaintiff included this: ‘‘There 
is foreign substance in your milk, similar to 
water, and it is water. Tae amount of water 
in your milk is one-eighth or one-tenth.’’ It 
was charged that at another time the defend- 
ant said to a neighbor of the plaintiff that his 


milk was watered, and that the watering of 
the milk by him caused, when it was brought 
to the factory, a loss of seventy-five cents per 
day to defendant, by reason of the water ad- 
ded.4* The court said that the offense de- 
fined in the statute was, contrary to the 
contention for the defendant, clearly one in- 
volving moral turpitude, and subjecting the 
offender to an infamous punishment ; and that 
it had repeatedly held that to charge a person 
with an offense so punishable was slanderous 
and actionable per se.4* The opinion then 


ll Franklin y. Brown, 14 Cent. L. J. 47; S. C. Ga., 
Jan. 31, 1882. 

12 Elsas vy. Browne, S. C. Ga., Jan. 31, 1882; 25 
Alb. L. J. 499. 

13 Geary v. Bennett, 10 N. W. Rep. 662; S. C. Wis., 
Nov. 22, 1881. 

14 Citing Mayer v. Schleichter, 29 Wis. 646; Ranger 
vy. Goodrich, 17 Wis. 78; Tether v. Dautermann, 26 
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wpreceeded to show that the objection that the 
plaintiff was not charged with having know- 
ingly furnished watered milk, could not be 
-austained in view of the addition of the words 
what the milk was watered by the ‘plaintiff 
thimself, which implied that he knew of the 
adulteration. The point was illustrated by 
the instance of a charge of selling a horse 
which the vendor had stolen, and the rule as 
«fo the construction of the language used in 
«cases of the kind under consideration, re- 
sported to be that the ‘“‘words complained of 
-<are to be taken in the sense which is most ob- 
‘ious and natural, and in which those to whom 
they were spoken were most apt to under- 
~ stand them.’’)> A different view seems to have 
‘been taken where defendant charged plaintiff 
ewith ‘*bearing down’’ the scales when defend- 
zant’s stock was weighed, and “‘lifting up’’ 
when plaintiff’s was weighed. The first part 
«0f the charge imputed, according to a late 
«fecision, an act of wanton mischief which was 
-of no benefit to plaintiff, and hence was not a 
~¢harge of fraud; and altogether the offense 
“of using false pretenses was not charged, un- 
fless:it was stated that plaintiff was weigh- 
»master and had charge of the weighing.!® 
An interesting instance of a libellous pub- 
‘dication was recently presented by a statement 
“an a newspaper, which charged attorneys at 
“daw, in their conduct touching the defense of 
<a client against a criminal prosecution, with 
“*hetraying and selling innocence in a court 
«of justice,’’ and with doing acts in their pro- 
ffession which should cause them ‘‘to be held 
up to the world as derelict in their sense of 
‘honor and obligation,’’and unworthy of ‘‘trust 
sand confidence.’’ The client was a woman 
«charged with the murder of her infant child. 
“The imputation was distinctly made against 
«the lawyers that they were unfaithful in the 
“management of the case; that they compelled 
whe accused to sign an order on her guardian 
‘for $75; and that, without any knowledge of 
‘tthe facts of the case, they hurried up her ex- 
-amination, and finally advised her to plead 
«guilty to the charge made against her.1”7 The 
‘Wis. 518; Montgomery v. Deeley, 3 Wis. 709; Gibson 
ev. Gibson, 43 Wis. 23. 
% Quoting and approving Montgomery v. Deeley, 3 
‘Wis. 709. 
le Wilkin v. Thorp, Sup. Ct. Iowa, April 6, 1881, 
— 15 Am. L. Rev. 420; since reported, 05 Iowa, 


17 Ludwig v. Cramer, 10 N. W. Rep. 81; Sup. Ct. 
TaWis., Uct. 18, 1881. 





court before which these facts were developed 
on appeal, considered it unneccessary to ob- 
serve that such language published concern- 
ing attorneys, touching their professional 
conduct, was grossly libellous. It clearly 
conveyed imputations injurious to their pro- 
fessional character in the management of the 
cause with which they were intrusted; nay, 
more; it charged them with having betrayed 
the interests of their helpless client, which, 
by the obligations of their oath of office, as well 
as by every principle of duty and honor, they 
were bound to protect and defend to their ut- 
most ability. The suggestion that the article 
in question was privileged, as being in the 
nature of a report of a proceeding in a court 
of justice, was regarded as untenable, be- 
cause the article did not profess to be a true 
and fair report of a proceeding in court, but 
was a direct attack upon the conduct of the 
attorneys in the management of the case. But 
an article for a newspaper, written by the 
plaintiff as a gratuitous puff of himself, and 
published at his request, can not be held to 
be a malicious libel by reason of a printer’s 
mistake therein occurring without wrongful 
intent; and it was competent for the defend- 
ant to show that the facts alleged were true; 
and it was for the jury to say whether the 
article was really libellous. 18 

It has lately been again decided in Wiscon- 
sin, that words accusing a married woman of 
being a prostitute are actionable per se.19 A 
curious point was presented where defendant 
in an action for slander lately decided, was 
charged with saying of the plaintiff that she 
slept with a man not her husband. The 
words were held actionable per se. The 
proof, however, showed the statement to be 
that such person was in bed with her. It was 
held that the want of correspondence between 
the allegation and proof raised a mere ques- 
tion of variance, and was ot a failure of 
proof. 7° 

Interesting for comparison with the com 


18 Sullings v. Shakespeare, Sup. Ct. Mich., noted 7 
South. L. Rev. 603, from Reporter for Aug. 17, 1881. 

19 Klewin v. Bauman, 10 N. W. Rep. 398; Wis. Sup. 
Ct., Nov. 8, 1881, following Ranger y. Goodrich, 17 
Wis. 78; Benaway v. Conyne, 3 Pin. 196 (3 Chandler 
214); Mayer v. Schleichter, 29 Wis. 646; Gibson v. 
Gibson, 43 Wis. 23. 

20 Barnett v. Ward, 36 Ohio St. 207. A false charge 
of sodomy is nof, slanderous in itself, under the laws 
of Ohio. Melvin v. Weiant, Id. 184. 
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mercial case previously cited,” is another re- 
cent decision, where it was held that an 
article in print, which not only depreciates a 
tradesman’s wares, but charges him wjth 
counterfeiting genuine articles and their la- 
bels, is libellous.22 It was further 1uled that 
where a libellous article was circulated ina 
foreign language, it is not necessasy to show 
that it was understood, nor that those con- 
versant with such language were citizens. 7% 
The subject of privileged communications 
has also been the occasion of late adjudica- 
tions. According to a decision of recent 
date, statements made in support of an an- 
swer to be used in opposition to an applica- 
tion for an injunction are privileged, provided 
they are not irrelevant and impertinent.”4 
This was ruled where a bill had been filed by 
2a mortgagor to reform the mortgage, and the 
bill charged an agent of the mortgagee with 
fraud in connection with the drafting of the 
mortgage, by inserting a provision that the 
mortgagors should keep the buildings insured. 
They failing to do this, the mortgagee pro- 
cured insurance, and commenced foreclosure 
by advertisement for the sums paid to obtain 
it, in accordance with the provision in con- 
troversy, whereupon the bill mentioned was 
filed. The agent made his affidavit in sup- 
port of the answer, and averred therein that 
the charge of fraud was wilfully and mali- 
ciously false, without the least shadow of 
truth whatever. It was held that an action 
counting on these words as a libel would not 
lie; that what was said was certainly not ir- 
revelant, for it concerned the very substance 
of the controversy between the parties; and 
that, though epithets were used which were 
needless and added no force to his statements, 
the privilege was not vitiated by the excess.” 


21 Newbold v. Bradstreet, Baltimore Ct. App., 7 
South. L. Rev. 603. 

22 Kimm v. Steketee, S. C. Mich., April 25, 1882; 14 
Cent. L. J. 417. 

2% Ibid. It was held not improper for the judge to 
inform the jury of the amount of damages which 
would carry costs. 

24 Hart v. Baxter, Mich. Sup. Ct., Oct. 26, 1881; 10 
N. W. Rep., 198. 

25 Citing March v. Ellsworth, 50 N. Y. 311; Dunham 
v. Powers, 42 Vt. 1; Hoar v. Wood, 3 Metc. 193. The 
limit to the privilege, as considered to be accurately 
stated in the case last cited was, that what is said 
must have ‘‘relation to the cause or subject matter 
of the inquiry.’’ Page 197. ‘‘If it did,’’ the court 
continned, ‘‘the publication was absolutely privi- 
leged, even though the defendant might have indulged 
in improper motives.’’s Lea vy. White, [4 Sneed. 111 





So, in discussing the subject of a scheme, 
or plan, for making a railroad by the consol- 
idation of certain short lines, and to obtain 
control of a certain railroad company, by 
electing directors favorable to the scheme, a 
public speaker or writer has the privilege 
which attaches to publie affairs.?° 

In actions of slander it is well settled, as is 
again remarked in a very recent case,?’ that 
the plaintiff's general character is involved in 
the issue, and evidence shewing what it is, 
and, consequently, its true value, may be of- 
fered on either side to affect the amount of 
damages.*° Whether plaintiff in the first in- 
stance, and before his character had been as- 
sailed, could give evidence of his own good 
character, was regarded in the late decision 
just mentioned, as not necessary then to de- 
cide. But the question of character being 
involved, and, under the evidence, made ma- 
terial to the issue, the point to be settled was 
declared to be this: Was it error to refrain 
entirely from instructing the jury as to the 
effect of such evidence upon the amount of 
damages to be awarded.** The problem 
arose in this way: Plaintiff had been 
charged with ‘‘slow poisoning her husband.’’ 
The court below had directed the jury to con- 
sider, among other things, ‘‘all the evidence 
on both sides touching the moral character 
of the plaintiff,’’ but had been silent, or at 
least had left it somewhat vague and indefin- 
ite, as to what, if any, effect good or bad 
character should have in determining the 
amount of damages to be awarded. Accord- 
ingly, the counsel for the defendant requested 
the court to charge, in effect, that ‘‘in actions 


_of this kind a person of bad character was 


not entitled to the same measure of damages 


114. Reference was made, for a clear statement of the 
rule, to McLaughlin v. Cowley, 127 Mass. 316. 

26 Crane v. Waters, 14 Cent. L. J. 278; U.S.C. C., 
D. Mass., Feb. 28, 1882. It would be otherwise as to 
matter merely affecting the value of the stock after 
the company was organized. Ibid. Fora privileged 
publication of a report by a society concerning a mem- 
ber, see Kirkpatrick v. Eagle Lodge, 25 Alb. L. J. 97; 
13 Cent. L. J. 488; S. C. Kan., Nov., 1881. 

27 Campbell v. Campbell, Wis. Sup. Ct., Jan. 10, 
1882; 11 N. W. Rep., 456, 458. 

28 2 Greenlf. on Ev., sec. 275; Earl of Leicester v. 
Walter, 2 Campbell, N. P. R. 251; Larned v. Buffin- 
ton, 3 Mass. 546; Stone v. Varney, 7 Metc. 86; Bur- 
nett v. Simpkins, 24 Ill. 264. This rule was stated to 
have frequently received the sanction of the Wisconsin 
Supreme Court. Maxwell v. Kennedy, 50 Wis. 645; 
Wilson v. Noouam,27 Wis. 599; B—— v. I-—,22 Wis. 
872; Haskins v. Lumsden, 10 Wis. 359, 

29 Campbell v. Campbell, supra. 
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as one of good character;’’ and, if they 
found for the plaintiff, and also found that 
her ‘‘general character’’ was bad, ‘‘such bad 
character must be considered by’’ them in 
fixing the amount of dumages; and that they 
were at liberty to find a verdict for the plaint- 
iff for nominal damages only. The court did 
tell the jury that they had ‘‘the right to 
give nominal damages,’’ but nowhere gave 
the substance of the rest of the instructions 
asked. 

In passing upon this action the appellate 
court remarked: ‘‘The decisions of this court 
lead to the conclusion that a party has a right 
toa direct and positive instruction upon a 
point material to the issue and the evidence, 
if requested in time; and, if refused, and the 
point involved therein is not covered by the 
general charge, or is left vague or indefinite, 
the judgment will be reversed.*! Similar 
rules have been adopted by other courts.®? 
Because the lower court did not conform to 
this well established rule in the particular 
mentioned, its judgment was reversed and a 
new trial ordered. But in an action for slan- 
der the defendant can not rely on his own bad 
character in mitigation of damages.** 

Does evidence of the existence of common 
rumors and reports of the truth of the mat- 
ter charged as defamatory, tend to overcome 
or lessen the presumption of malice, or miti- 
gate the damages to which the plaintiff would 
otherwise be entitled? An affirmative answer 
has, at a recent date, been given to this ques- 
tion under the statute of Wisconsin.** The 
newspaper article which was the occasion of 
this decision, did not purport so much to be 
a statement of facts, as of assertions made 
by others in regard to the manner in which 
the plaintiff had performed the duties of the 
office of sealer of weights and measures, 
made in answer to inquiries concerning the 
truth of certain rumors, and published in de- 


80 Ibid. 

3: Rogers v. Brightman, 10 Wis. 55; Roberts v. Mc- 
Grath, 88 Wis. 52; Wheeler v. Koust, 46 Wis. 398; 
Tupper v. Huson, Id. 647; Conners v. State, 47 Wis. 
523. 

82 Livingston v. Ins. Co., 7 Cranch, 544; Taylor v. 
Hillyer, 3 Blackf. 488; Washburn v. Tracy, 2 Chip. 
128; Fletcher v. Howard, 2 Aikens, 115; Plummer vy. 
Gheen, 3 Hawks, 66; Zabriske v. Smith, 18 N. Y. 3822. 

83 Hastings v. Stetson, 12 Cent. L. J. 69; since re- 
ported, 130 Mass. 76. 

#4 In Eviston v. Cramer, Wis. Sup. Ct., Feb. 7, 1882; 
11 N. W. Rep. 556. 


in mitigation of damages. 





fendant’s newspaper for the information of 
the citizens of Milwaukee The case was 
distinguished from certain cases in which the 
same point had not arisen.*° The opinion 
then remarks that the statute manifestly was 
intended to do away with the old theory that 
the more truthful the publication the more 
aggravating the libel. Under the statute, the 
truth of the publication, properly pleaded and 
proved, was a complete defence; and the law 
went even further, and allowed, in connection 
with such plea of justification, as well as 
without it, ‘‘any mitigating circumstances,”’ 
notwithstanding they necessarily implied the 
falsity of the publication to be pleaded and 
proved to reduce the amount of damages. 
Commenting on these provisions, the court 
declared that the statute was certainly in har- 
mony with the spirit of justice. To hold 
that one who sought for the truth, and ob- 
tained and published what he had good rea- 
son to believe to be true, though, in fact, 
false, should be inflicted with the same 
amount of damages as though such publica- 
tion had been made, knowing the same to be 
false, would be to put an honest and truthful 
intention on a level in respect to the*measure 
of liability with the most false and wicked 
designs. It was well that such was not the 
law in the State wherein the present opinion 
was rendered. The court was therefore con- 
strained to hold, not only upon authority, but 
upon the language of the local statute, that 
where the publication was prima facie libel- 
lous,®’ that facts and circumstances tending 
to overcome or lessen the presumption of 
malice might be proved, if properly pleaded 
It remained to 
be seen whether their improper exclusion in 
the present case, was an error cured by the 
verdict. The special verdict found the arti- 
cle published was false, but was not published 
‘‘with the intent to injure the plaintiff’s feel- 
ings and degrade him in the estimation of the 
public.’”’ This, it was pointed out, certainly 
did not negative all malice; at most, it 


35 Haskins v. Lumsden, 10 Wis. 802; Saus v. Joerris, 
14 Wis. 722, and supported by others decided under 
similar statutes. Hewitt v. Press Co., 23 Minn. 178 
(following Saunders v. Mills, 6 Bing. 218; Huson v. 
Dale, 17 Mich. 17); Lick v. Owen, 47 Cal. 252; Samu- 
els v. Evening Mail, 9 Hun, 288, was also referred to. 

36 Eviston v. Cramer, supra. 

37 As in this instance, according to report of same 
case in 47 Wis. 659. 
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merely negatived two elements of express 
malice, and malice might well have existed 
and manifested itself in other directions. 
The error was, therefore, not cured by such 
verdict. Hence the judgment was reversed 
and a new trial ordered. 

Various recent decisions of interest, relat- 
ing to evidence and damages, are to the effect 
that, under the well settled rule, punitory 
damages may be awarded if the jury are sat- 
isfied from the evidence that there was actual 
malice on the part of the utterer of slander- 
ous words,** and that a refusal to retract slan- 
derous words, such as a charge of unchastity, 
was admissible to show actual malice; that 
evidence in rebuttal and explanatory of a 
fact not pleaded by plaintiff, but yet put in 
evidence by him, may be introduced by the 
defendant, not in mitigation of damages 
caused by the slander, but to show good 
faith and want of malice.*? 

Other subjects developed in late vases com- 
prise slander of title,*° truth as a justifica- 
tion,* admissibility of evidence of bribery of 
jurors,* libel by corporations,** and parties 
to suits for defamation. ** 

But it would be impossible, within present 
limits, to more than refer to these rulings. 

A. J. Donner. 

San Francisco, Cal. 


38 Klewin v. Bauman, 10 N. W. Rep. 398; Wis. Sup. 
Ct., Nov. 3, 1881. 

39 Reiley v. Timm, 10 N. W. Rep. 5; S.C. Wis., Sep. 
27, 1881. 

40 Burnett v. Tak, 14 Cent. L. J. 197; Anderson v. 
Liebig’s Extract of Meat, 45 L. T. R. (N. S.) 757; 
Halsey v. Brotherhood, in full, 14 Cent. L. J. 187. 
‘These are all English cases. 

4l Atkinson v. Detroit Free Press Association, N. 
W. Rep. for July 16, 1881 (Mich. Sup. Ct.). Compare 
Eviston v. Cramer, supra. 

42 Hastings v. Stetson, 130 Mass. 76; S.C., noted, 12 
Cont. L. J. 69. 

43 McDermott v. Evening Journal Association, 43 N. 
J. L. 488. 

#4 Ludwig v. Cramer, 10 N. W. Rep. 8; S. C. Wis., 
Oct. 18, 1881. 
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PROFERT OF THE PERSON IN CRIM- 
INAL CASES. 





The conclusion reached in the article on 
“‘Profert of the Person,’’ in a recent number 
of the Journat,! that profert of the person of 
the accused may rightly be compelled in 


115 Cent. L. J., 2. 





criminal cases, notwithstanding the prohibi- 
tion contained in the Fifth Amendment to the 
Constitution of the United States is, to say 
the least, not entirely free from doubt. 

The decisions of the courts on the question 
are irreconcilably in conflict. The conflict 
arises out of a difference of opinion as to the 
purpose and meaning of that clause in the 
amendment referred to, which deelares that 
‘“‘No person * * * * shall be compel- 
led, in any criminal case, to be a witness 
against himself.’’ 

The Supreme Court of Nevada, in placing 
the narrowest possible construction on this 
clause, in State v. Ah Chuey,? support. their 
position by an argument which is more plaus- 
ible than accurate. They say: ‘‘The object 
of every criminal trial is to ascertain the 
truth. The Constitution prohibits the State 
from compelling a defendant to be a witness 
against himself, because it was believed that 
he might, by the flattery of hope, or suspi- 
cion of fear, be induced to tell a falsehood. 
* * * * In fact, its only object is to dis- 
cover the truth; and it would be a sad com- 
mentary upon the wisdom of the framers of 
our Constitution to say that’ by the adoption 
of such a clause they have effectually closed 
the door of investigation tending to establish 
the truth.’” If that was the reason and is the 
policy of the law, then clearly that court was 
rightin that case in holding that a prisoner 
could lawfully be compelled to exhibit his 
bare arm to the jury for the purpose of as- 
sisting the prosecution in proving the identity 
of the prisoner by certain tatoo marks on the 
arm, if it is assumed that no falsehood could 
be uttered or false impression created by such 
an exhibition. If the rule laid down by the 
Supreme Court of Nevada in the case last 
referred to is the correct one, then certainly 
a prisoner may also be compelled to walk, 
run, strike, speak, attitudinize, or exhibit his. 
person and any peculiarities of form, fea- 
ture or accent to the jury trying him. And, 
by the same reasoning, he might be compel- 
led to write in the presence of the jury for 
the purpose of aiding the prosecution in prov- 
ing the similarity of any writing in contro- 
versy by a comparison of writings. In fact, 
he might be reqnired to do any act which 
might in any way tend to prove his guilt or 


2 14 Nev., 79. 
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identify his person, and so be made a witness 
against himself by act, if not by word. If it 
is indeed true that the only object of a crim- 
inal trial is to discover the truth regardless of 
the means to be used, except that the prison- 
ercan not be compelled to testify against 
himself orally, then the decisions of the Su- 
preme Court of Nevada, in State v. Ah 
Chuey,® of Texas, in Walker v. State,* 
where it was held, in effect, that an officer 
might lawfully compel a prisoner to make 
his foot print in an ash heap for the purpose 
of supplying the prosecution with evidence 
against the accused ; and of North Carolina, 
in State v. Graham,° in which it was held that 
an officer might compel a prisoner to put his 
foot in a track discovered near where a crime 
had been committed, to show the similarity of 
the tracks made by the two, can be sustained, 
but if the rule is not the true one, they are 
indefensible. And the rule laid down in State 
v. Ah Chuey is not the true one. The only 
object of a criminal examination is not 
to discover the truth. In fact, it can not 


even be accurately said that “the object of 


every criminal trial is to ascertain the truth ;”’ 
for the object is not merely to investigate the 
facts and discover the truth as to the com- 
mission of the particular crime charged. 
That is the province of the grand jury. The 
purpose of a criminal trial is to obtain a fair 
trial of the <ccused as to the crime charged, 
using only lawful evidence. And the*pur- 
pose of the constitutional provision was not 
to secure greater certainty in the discovery of 
truth, but was purely for the protection of 
the accused. No one who is familiar with 
criminal practice can doubt that the truth 
could more certainly be arrived at by subject- 
ing an accused person to a severe examination 
than in any other way. The fact that the ac- 
cused, if guilty, would speak falsely, would 
be a benefit rather than otherwise, because the 
prosecution, being able to prove the false- 
hood, would be the more able to show the 
guilt of the accused. An examination of the 
history of criminal prosecutions, shows the 
purpose of the framers of the amend- 
ment of the Constitution referred to. 
At one time in the history of criminal 


3 Supra. 
47 Tex. Ct. Avp., 245, 265. 
74.N.C., 646. 





practice, the rack was resorted to to 
compel the accused to testify. Its use was as 
shocking to every principal of humanity as it 
was valueless for purposes of judicial investi- 
gation, and it was discontinued. The same 
motive of humanity that forbade the use of 
the rack at length forbade the prosecutor to 
force from the lips of the accused, by ques- 
tioning, evidence with which to convict him 
of the crime of which he might be accused. 
The practice that once prevailed of condemn- 
ing an accused person, as proven guilty, for 
standing mute and refusing to plead, appears 
to us the refinement of cruelty. Now, if the 
prisoner refuse to plead, a plea of ‘‘not 
guilty’’ is entered for him. Every man is 
presumed to be innocent of crime; and, if 
accused, the accusation must be proven with- 
out requiring the prisoner to furnish the evi- 
dence. When called upon to plead he is cau- 
tioned by the court against making any state- 
ment without first consulting counsel. This 
same humane regard for the accused led to 
the incorporation into the Constitution of 
the clause under consideration. Its purpose 
would be but half carried out if the accused, 
though not compelled to speak, wag compel- 
led to act in such a way as to be a witness 
against himself. The phrase ‘‘be a witness’’ 
is broad enough, without any unnatural con- 
struction, to include the testimony of acts and 
facts, as well as of words.* The true mean- 
ing and intent certainly are that no accused 
person shall be compelled to say or-do any- 
thing tending to criminate himself in any 
criminal prosecution brought against him. 
This is the view taken by the courts of New 
York as declared in People v. McCoy,’ of 
Georgia in Day v. State,® and of Tennessee 
in Stokes v. State. The decisions of the 
Supreme Court of North Carolina in the 
earlier cases 1° are also fully in harmony with 
this construction. 

It does not follow as a corollary of this 
proposition, as is assumed in the article in 
question, that the testimony of police officers 
who have made a compulsory search of the 
person of a prisoner should rot be admitted 
against the accused. A prisoner ought not 


6 McGinnis v. State, 24 Ind., 500. 
745 How. Pr., 216. 

8 63 Ga. , 667. 

95 Baxt., 519. 

105 Jones, 259, and 67 N. C., 58. 
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to be required to do any act or produce any 
evidence purely intended to be used as evi- 
dence against him; nor on the other hand, 
ought he to be allowed to refrain from doing 
any natural and necessary act, nor to conceal 
facts which otherwise might be evidence 
against him. His right is to remain passive, 
and nothing more, which is very different 
from aright to disobey reasonable require- 
ments, or the right actively to conceal evi- 
dence. He vould not lawfully refuse to walk 
to jail by the ordinary way for fear his tracks 
might prove his guilt; nor to give up his 
weapons; nor to subm‘t to reasonable prison 
regulations, as to removing his clothing for 
the purpose of bathing; nor to sit uncovered 
in the presence of the jury trying him. Other- 
wise, a prisoner might escape punishment by 
concealing his features with a mask while on 
trial, and so prevent his identification. The 
distinction between the negative and active 
conditions referred to is very plain on princi- 
ple, and the courts could hardly fail to rec- 
ognize it. This distinction, in its practical 
application, for example, requires a defend- 
ant in a criminal case to be present in court 
at his trial, where he may be seen by the jury 
and identified by witnesses, but does not al- 
low the prosecution to introduce his person 
in evidence, as was attempted to be done in 
Jacob’s Case ;!! and in a bastardy proceeding, 
while the child and its putative father may 
be present before the jury, it is error to in- 
stitute a comparison of features between the 
two as evidence in the case. Reitz v. State 
ex rel. Holden, 14 

The fact that it might be difficult in many 
cases to make an easy application of the prin- 
ciple to particular facts and circumstauces 
(as in Garrett’s Case,!* where a prisoner 
was compelled by a magistrate to uncover her 
hands purely for the purpose of examining 
them as part of the evidence in the case, and 
witnesses who then saw them were afterward 
called to testify as to their condition), is no 
argument against its existence. The same 
difficulty occurs in the applicatian of every 
legal principle. In criminal cases the tenden- 
cy is to resolve the doubt in favor of the ac- 
cused, as in Garrett’s Case, where the 


11 § Jones, 259. 
12 83 Ind. 187. 
1371 N. C. 58. 





admission of the testimony of the witnesses. 
was held to be error. The tendency of the- 
courts is steadily in the same direction. At. 
one time many of the courts, following the- 
methods of practice in civil causes, required! 
notice to be served on the accused in crim-- 
inal cases to produce written instruments in- 
their possession, before parol evidence of’ 
their contents could be introduced. In ac 
cordance with the sentiment of the time, this: 
rule has been changed. In McGinnis v. 
State,* the Supreme Court of Indiana say = 
“It is well settled in criminal cases that the- 
court can not compel the defendant to pro-- 
duce an instrument in writing in his posses- 
sion, to be used in evidence against him, as- 
to do so would be to compel the defendant to 
furnish evidence against himself, which the 
law prohibits. * * * * Itis difficult to 
perceive what benefit could result, either to 
the State or the defendant, from the giving: 
of such a notice, while to the defendant it is- 
hable to work a positive injury, by producing 
an unfavorable impression against him in the- 
minds of the jury, upon his refusal to pro- 
duce it after notice.’’ This may seem to be- 
carrying to an extreme length the sentiment 
in favor of guarding the rights of the accused, 
but is certainly more in accord with the spir- 
it of the clause of the Constitution, which we 
are considering, than is the construction giver 
it by the Supreme Court of Nevada. 
Goshen, Ind. Wiser L. STonex. 


14 24 Ind. 500. 








VERBAL TRUST—PARTIAL PERFORMANCE: 
—ENFORCEMENT. 





ROBBINS v. ROBBINS. 


New York Court of Appeals, May 30, 1882. 


A trust created verbally which hs been partially 
performed will be enforced. 


In September, 1869, the defendant, for $100,000, 
purchased lands in Rye, Westchester County, and 
satisfied the price thereof. He, for reasons which 
do not appear, directed the deed thereof to be 
made out to one Fay, who was then in his em- 
ployment, and who accepted the conveyance at 
his request, and upon an oral understanding that 
he would hold the premises subject to the order 
and for the convenience of the defendant. On De- 
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cember 9, 1871, at the request of the defendan 
and in execution of the trust and confidence so 
reposed in him, and upon no other consideration, 
Fay conveyed the premises to the plaintiff, who is 
the son of the defendant. The plaintiff gave no 
consideration whatever either to Fay or the de- 
fendant for such conveyance or the premises de- 
scribed therein. At this time the defendant was 
in the habit of reposing great confidence in the 
plaintiff. and making or procuring to be made to 
him conveyances of lands belonging to or pur- 
chased by the defendant, in the trust and confi- 
dence that the plaintiff would dispose of such 
jands and premises for the use and benefit of de- 
fendant, and as he might direct and request, and 
at the time of the conveyance from Fay the 
plaintiff expressly agreed with the defendant, al- 
though not in writing, to hold the title to the 
premises described therein for his use, benefit 
and convenience, and subject to his order. The 
defendant, at the time of his purchase, went into 
the actual possession of the premises, and not- 
withstanding the conveyance to Fay, and that 
from Fay to the plaintiff, continued in possession 
thereof by himself or his tenants, and received at 
all times the proceeds and rent of the land, and 
solely and without direction from the plaintiff 
managed the property. In October, 1872, at the 
request and for the benefit and convenience of 
defendant, the plaintiff conveyed the premises to 
Frederick J. Ferris and John Shillito, Jr., for the 
consideration expressed on the conveyance of 
100,000. ‘To secure payment of part of this 
purchase money they executed to the plaintiff 
two bonds and mortgages upon the premises, one 
for $45,000, the other for $15,900. The $15,000 
bond and mortgage was subsequently, in July, 
1873, sold by the defendant for his own benefit, 
and by his direction the plaintiff executed to the 
purchaser an assignment thereof, the defendant 
then claiming to be the owner of the property, 
and giving a reason (which involved no immoral 
or illegal purpose) why he had the title in his 
sson’s name, and the latter, although present, 
neither ‘‘contradicted, denied or questioned it.”’ 
“The other bond and mortgage, which is the one 
mow in question, were, a few days after execu- 
tion, with the knowledge and consent of the 
plaintiff, delivered to the defendant, and have 
since remained in his custody. These facts are 
found by the trial court. In November, 1879, the 
plaintiff demanded of his father the bond, and 
being denied commenced this action in February, 
41880, for the purpose of having it adjudged 
“‘that he is the sole owner and holder of the 
‘ond and mortgage,’ and entitled to the imme- 
diate possession from the defendant. Thus the 
facts which were not in writing have, in a litiga- 
tion moved by the plaintiff been found to exist, 
and upon them the court is to say ‘‘whether the 
plaintiff hath title in conscience to recover or 
not.”’ 


DANFORTH, J., delivered the opinion of the , 


eccourt: 





In the first place, it is obvious that a clear and 
absolute trust in the plaintiff in favor of defend- 
ant was established in regard to the premises 
conveyed to the former by Fay, which a court of 
equity would recognize and enforce (McCartney 
v. Bostwick, 32 N. Y. 53) unless prevented by the 
statute (sec. 51 and 6, infra). But here we are 
to consider that the defendant is notin court of 
his own motion. He is brought in by the plaint- 
iff, who is compelled to come here and ask for 
relief, which he can not obtain elsewhere. He 
concedes the defendant’s case, but to defeat it re- 
lies upon the statute (sec. 51, tit. 2, pt. 2, ch. 1, 
art. 2, 1 Rev. Stat., 728), which doclares that 
‘‘where a grant for a valuable consideration shall 
be madeto one person, and the consideration 
therefor shall be paid by another, no use or trust 
shall result in favor of the person by whom such 
payment shall be made; but the title shall vest in 
the person named as the alienee in suck convey- 
veyance,’’ subject to an exception in favor of 
creditors of no importance here. 

The existence of a state of facts embraced in 
this provision, and but for which the defendant 
would have a clear case,is assumed by the learned 
counsel for the respondent, and the claim made 
that under these circumstances the defendant can 
not make out a trust *except by a writing de- 
claring the trust and subscribed by the plaintiff,” 
relying in support of this proposition upon sec. 
6, tit. 1, pt. 2,ch. 7, p. 134, vol. 2, Rev. Stat., 
which prescribes these formalities in the creation 
of certain interests in lands. 

It may, however, be observed at the outset that 
it is also provided by the same statute (sec. 10), 
that the provisions of that title shall not be con- 
strued to abridge the powers of courts of equity 
to compel the specific performance of agreements, 
in cases of part performance of such agreements, 
and that it is the well settled doctrine that in 
eases of fraud equity will relieve, even against 
the words of the statute. The question then is, 
whether the plaintiff has such a right to the bond 
and mortgage in controversy as a court of equity 
will enforce; or, to bring the question into nar- 
rower compass, whether provisions of law in- 
tended to prevent fraud can be successfully in- 
voked to secure to a wrong doer the fruits of his 
iniquity. The answer is easy. See Reech v. 
Kenuegal, 1 Ves. 123; Nelson v. Worrall, 20 
Iowa, 469; Haigh v. Kaye, L. R. 7 Ch. App. 
Cas. 469. The sarre principle has frequently 
been acted upon by this court. Ryan v. Dox, 34 
N. Y. 307; Wheeler v. Reynolds, 66 N. Y. 227, in 
both of which cases a full and careful examina- 
tion was made of the reasons and authorities on 
which it rests. Indeed, the decisions are all one 
way. They establish asa fundamental doctrine 
of a court of equity that the statute of frauds was 
not made to cover fraud. In the cuses especially 
referred to the wrong doer was forced into court. 
In this case he comes in voluntarialy asktwg the 
court to aid him in the perpetrating of his fraud, 

and without even the poor excuse found in other 
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eases that by the conveyance to him that defend- 
ant meditated a fraud on others. 

In the next place the plaintiff is not entitled to 
have the statute (sec. 51 ante) strained In his 
favor, and taken literally it does not cover his 
ease. The grant to him was from Fay; and for 
that no valuable consideration was paid; Fay 
conveyed because in common honesty and in ful- 
fillment of his trust he was bound to convey. 
The plaintiff's claim is stricti juris The statute 
(sec. 51) now invoked by the plaintiff, if operative 
in such acase, and according to the plaintiff's 
claim, was effectual as between Fay and the de- 
fendant, and vested in him the title so completely 
that the defendant had no legal or equitable interest 
the land. Garfield vy. Hatmaker, 15 N. Y. 475. 
He had a right, however, to recognize his moral 
obligation and convey it to such persons as he 
chose. Siemon v. Schurck, 29 N. Y. 598; Foote 
v. Bryant, 47 N. Y.544. And upon such condi- 
tions as the defendant saw fit to impose or pre- 
scribe. It was the plaintiff's promise to per- 
form those conditions which led to the execu 
tion of the deed to him. 

But another and conclusive answer to the 
plaintiff's case is that, as by his express agree- 
ment he was to hold the title to the land con- 
veyed ‘‘for the use, benefit and convenience, and 
subject to the order of the defendant,” he did, in 
consummation of the sale to Ferris and Shillito, 
by direction of the defendant, and for his benefit 
and convenience, execute a deed to them. At 
the same time possession went to them from the 
defendant. The trust was executed, and whether 
the defendant could have compelled it or not is 
immaterial. The plaintiff responded to the call 
of his cestui que trust, and from that moment had 
no further concern or interest, real or apparent, 
in the property. His whole duty as trustee was 
discharged. Nothing then remained but a right 
to the purchase money, and this vested at once in 
the defendant. Although the bond and mortgage 
in form ran to the plaintiff, he took as trustee for 
the defendant by implication of law, if not by 
agreement. 

Those securities were personal property only, 
and had no relation to the statute. : 

It is not necessary to inquire whether the de- 
fendant could by any legal proceeding have com- 
pelled the plaintiff to convey the lands; he has 
done so in performance of his undertaking and 
without compulsion. Nor is it necessary to in- 
quire whether, if he had received the considera- 
tion of the deed in money, it could have been 
taken from him. He did not receive it, and is in 
a court of equity seeking to obtain it. We have 
found no ground upon which the claim can stand. 

Judgment reversed, complaint dismissed, and 
bond and mortgage adjudged the property of the 


EXEMPTION — EXCHANGED PROPERTY— 
BURDEN OF PROOF. 





CONNELL Vv. FISK. 





Supreme Court of Vermont. 


1. A colt, not exempt under the statute as being 
kept for team work, is not exempt because it was re- 
ceived in exchange for a horse that was exempt. 

2. If one claims property to be exempt, he must 
show affirmatively all the facts necessary to bring his 
property within the statute of exemption. 


Heard by the court, March Term, 1881, Veazey, 
J., presiding. Trover for the conversion of a colt 
two years old. The defendant was a sheriff, and 
took the colt on an execution against the plaintiff. 
The plaintiff had exchanged a horse that was 
exempt forthe colt in quesfion. The questions 
raised in the court below are stated in the opinion, 

J. E. Manley, for the plaintiff; Joel C. Baker, 
for the defendant. 

ROWELL, J., delivered the opinion of the 
court: 

The fact that the colt in question was acquired 
by exchanging therefor a horse that was exempt 
from attachment, does not exemptit. The stat- 
ute that provides that no person shall be liable or 
chargeable on trustee process on account of a sum 
due or owing to the principal debtor for property 
sold and conveyed or delivered by him that was 
at the time of such sale exempt from attachment 
and execution, is not operative to this extent. 

The colt was not broken at the time it was taken 
on execution, although the plaintiff had com- 
menced to handle it some, with a view to break- 
ing. It had never been kept and used for team 
work, and the case does not disclose that plaintiff 
had any intent or purpose of keeping and using it 
for such work, nor that he selected it for exemp- 


tion. The burden was on the plaintiff te show af- 
firmatively all the facts necessary to bring his 
property within the statute of exemption. This 
he has failed to do. 
Judgment affirmed. 
ee ene ee es 
CRIMINAL LAW — FALSE PRETENSES — 


PROCURING NOTE BY FRAUD. 





COMMONWEALTH v. MOORE. 





Supreme Court of Pennsylvanta, February 18, 1882. 


The failure to use a note which has been indorsed to 
take the place of another then expiring, although a 
dishonest act, ts not punishable under the law of false 
pretenses. Where, upon an indictment for false pre- 
tenses, a case is not made out, a eonviction can not be 
had on the same indictment for constructive larceny, 
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V. Gilpin Robinson, District Attorney, for the 
Commonwealth; EZ. M. Hall, for detendant in 
error. 

Paxson, J., delivered the opinion of the court: 

The only question presented by this record is, 
whether the indictment sets forth an indictable 
offense. It contains two counts, in each of which 
the defendant below is charged with cheating by 
false pretenses. The particular act alleged was 
the procuring of the prosecutor’s indorsement of 
the defendant’s promissory note, and the false 
pretense charged consisted in his representing to 
the prosecutor that he would use the note so in- 
dorsed to take up and cancel] another note of the 
same amount then about maturing, and upon 
which the prosecutor was liable asindorser. In 
other words, the note was given in renewal of 
another note of like amount, and the indictment 
charges that the defendant, instead of using it for 
this purpose, as he promised to do, procured it to 
be discounted, and used a portion of the proceeds 
for other purposes. 

A false pretense, to be within the statute, must 
be the assertion of an existing fact, not a promise 
to perform some act in the future. The man who 
asserts that he is the owner ef a house states a 
fact, and one that is calculated to give him a cred- 
it. But a mere failure to keep a promise is 
another and very different affair. That occurs 
whenever a man fails to pay his note. It is true, 
Chief Justice Gibson doubted, in Commonwealth 
v. Burdick, 2 Barr, 163, whether every naked lie 
by which a credit has been gained is not a false 
pretense within the statute. This doubt has run 
its course, and has long since ceased to disturb 
the criminal law of this State. There was noth- 
ing in Commonwealth v. Burdick to suggest such 
doubt, as the defendant had wilfully misrepre- 
sented that he had a capital of $8,000 in right of 
his wife, while in all the cases cited therein there 
was amisrepresentation as to existing facts, by 
means whereof credit was obtained. The deci- 
sions upon this subject are uniform, and it would 
be an affectation of learning to cite the cases. 
Many of them may be found in the foot note to 
Purdon. 

In the case in hand there was no assertion of an 
existing fact. Nor was there anything done by 
which even a credit was given. The credit had 
been obtained when the original note was in- 
dorsed; the present note was indorsed in heu of 
and for the purpose of taking up the original; the 
failure to use it for such purpose was certainly a 
dishonest act on the part of the defendant, but 
we do not think it punishable under the statute 
defining false pretenses. 

It was urged, however, that if it was not cheat- 
ing by false pretenses under the statute, it was 
constructive larceny, and therefore within the 
proviso of section 111 of the act of 31st of March, 
1860, P. L. 410, which is as follows: “Provided, 
always, that if, upon the trial of any person in- 
dicted for such a misdemeanor (false pretenses) 
it be proved that he obtained the property in 





question in such manner as to amount in law to 
larceny, he shall not, by reason thereof, be enti- 
tled to be acquitted of such misdemeanor; and 
no person tried for such misdemeanor shall be li- 
able to be afterwards prosecuted for larceny upon 
the same facts.”’ 

The fourth assignment of error avers that ‘‘the 
learned court erred in not holding that the facts 
set forth in the indictment, and proved on the 
trial, showed that the defendant obtained the 
property in question in such manner as in law 
would amount to larceny, and in not giving judg- 
ment for the Commonwealth.”’ 

We do not think it necessary to discuss the line 
of cases cited in the able and interesting argu- 
ment of the learned district attorney, defining the 
distinction between the offenses of cheating by 
false pretenses and constructive larceny. While 
the distinction is a nice one, it is, nevertheless, 
clearly defined. The difficulty upon this head 
not in the law, but in the application of the law 
to the facts of a particular case. We are not 
called upon to pursue this inquiry in the present 
instance. It requires but a moment’s reflection to 
see that we could not reverse the court below up- 
on this ground. How can we as an appellate 
court say whether it was proved upon the trial 
below that the defendant obtained the property 
in question in such manner as to amount in law 
to larceny, when not one word of the evidence is 
before us? But, it is said, the jury, having con- 
victed the defendant of the offense of cheating by 
false pretenses, we must assume that the facts 
proved amounted to larceny. This does not fel- 
low. <A general verdict of guilty upon the in- 
dictment is a finding only of the facts sufficiently 
pleaded. Neither of the counts would sustain a 
charge of larceny. The first count contains no 
averment that Horace P. Green, the prosecutor, 
was or ever had been the owner of the note in 
question, and if never the owner it could not have 
been stolen from him. The second count was ev- 
idently intended to cover both offenses; but such 
criminal pleading is rarely a success, and certain- 
ly is not so in this case. It contains an averment 
at the close that the said note was “then and 
there the property of the said Horace P. Green.”’ 
Unfortunately for this averment, the prior por- 
tions of the same count show the fact distinctly 
that the note in question was the note of the de- 
fendant, drawn by him in favor of the prosecutor, 
and by the latter indorsed for the accommodation 
of the defendant and handed back to him. It 
was, therefore, the property of the defendant, and 
not of the prosecutor. ‘The second count contra- 
dicted itself upon the facts, and the finding of the 
jury is wholly insuflicient to enable us to say the 
facts proved upon the trial amounted fo larceny. 

We are, therefore, of the opinion that the 
learned judge of the court below committed no 
error in arresting the judgment, and his ruling 
must be affirmed. 

SHARSWOOD, C. J., concurs in the opinion, but 
would quash the writ. 
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WEEKLY DIGEST OF RECENT CASES. 


NEw YORK, . ° : ° ‘ 16 
PENNSYLVANIA, ° ° ‘ ‘ 1, 10 
VERMONT, ° 17 


FEDERAL SUPREME COURT, 2, 3, 4,5, 6, 7,8,9, 11, 12, 
13. 14, 15, 18, 19, 20, 21, 22., 23, 24, 25, 26 
ENGLAND, ‘ ° . r ; 


1. AGENT—SALE ON CREDIT-—LIABILITY. 

Where an agent is empowered to sell upon credit, 
taking notes for the amount which the principal 
assumes to dispose of, such agent will be person- 
ally liable for the full amount if he takes a note 
payable to himself and discounts it instead of 
transmitting 1t to his principal. Potter v. Zeit- 
inger, S. C. Pa., 4 Wis. Leg. News, 405. 


2. APPEAL — APPELLATE PRACTICE—CONTENTS OF 

BILL OF EXCEPTIONS. 

The practice of setting out in the bill of exceptions 
the entire charge of the court, instead of those 
parts only which are complained of, again con- 
demned. United States v. Rindskopf, U.S. S. 
8. C., April 24, 1882, 4 Morr. Trans., 652. 


3. APPEAL—SUPERSEDEAS—FINAL JUDGMENT. 

The judgment of the Court of Errors and Appeals 
of New Jersey affirming the judgment of the lower 
court and remitting the record to the inferior 
court is the final judgment in the case, and not the 
order of the inferior court receiving and filing the 
remittitur; and a writ of error to operate as a 
supersedeas should have been within sixty days 
from such judgment. Crane Iron Co. v. Hoag- 
land, U. 8. S.C., May 8, 1882, 4 Morr. Trans., 
729. 

4, BANKRUPTCY—LIMITATION UPON ASSIGNEE. 

Section 5057 of the Revised statutes of the United 
States, requiring the assignee in bankruptcy to 
bring suit on all claims for the bankrupt estate 
within two years after the cause of action ac- 
crued, etc., does not impose a jurisdictional re- 
quirement and deprive the court of the power to 
entertain such a suit after the lapse of that time; 
but it is a statute of limitations and governed by 
the principles applicable to statutes of limita- 
tions. Uptonv. McLaughlin, U. 8.8. C., May 8, 
1882, 4 Morr. Trans., 721. 

5. CONSTITUTIONAL LAW—STATE TAXATION OF NA- 

TIONAL BANK STOCK. 

On the principles announced in the two preceding 
eases, the taxation of national bank shares by the 
Indiana revenue laws, without permitting the 
shareholder to deduct from .their assessed value 
the amount of his bona Jide indebtedness, as is al- 
lowed in the case of other investments of moneyed 
eapital, is a discrimination against the act of 
Congress; and the collection of the illegal excess 
may be enjoined by those who prove that they owe 
debts which they are entitled to have deducted. 
Evansville Nut. Bank v. Britton, U. 8. 8. C., 
April 3, 1882, 4 Morr. Trans., 563. 

6.CONSTITUTIONAL—LAW—STATE TAXATION OF NA- 

TIONAL BANK STOCK. 

A party who makes affidavit under theact of New 
York of 1850 that the value of personal estate 
owned by him is only slightly in excess of his 
debts, and demands of the tax assessors that the 
debts due by him be deducted from the valuation 
placed on his national bank stock, is, on their re- 
fusal, entitled to an injunction restraining them 
from collecting the illegal excess in his taxes 
eaused by the improper valuation of his bank 








stock. And where the fact is clearly established 
from the general course of dealing of the asses- 
sors that such affidavit and demand would have 
been unavailing, the necessity of making it is dis- 
pensed with. Hills v. Albany Exchange Bank, U 
8. S. C., April 3, 1882, 4 Morr. Trans., 559. 


7. CONSTITUTIONAL LAW—IMPAIRING THE OBLIGA- 
TION OF A CONTRACT — TAXATION OF EXEMPT 
CHARITY. . 
1. A section of the charter of a Louisiana charitable 

institution, enacted in 1853, provides that all its 
property shall be exempt from taxation either by 
the State, parish or city in which it is situated, 
any law to the contrary notwithstanding: Held, 
that this exemption extended to all property used 
by the corporation for the purpose of raising rev- 
unue, whether such property was acquired before 
or after the adoption of the State Constitution 
of 1868 and the legislation adopted in pursuance 
thereof,requiring all property to be equally taxed; 
and that the one hundred and eighteenth section 
of the State Constitution of 1868 and the legisla- 
tive act of 1871 in pursuance thereof impair the 
obligation of a contract in so far as they attempt 
to tax such property of the charitable institution. 
2. And the four hundred and thirty-eighth article 
of the civil code, adopted in 1825, on the dissolu- 
tion of corporations, which is a part of all char- 
ters granted by the legislature, authorizes the 
amendment of the charter, if at all, only on ma- 
king proper reimbursement, which in the case of 
a tax law would balance the tax. St. Anna’s Asy- 
lum v. New Orleans, U. 8.8. U., April 24, 1882, 
4 Morr. Trans., 602. 


8. CONTRACT—ABROGATION—CONSTRUCTION, 

A book agent contracts with a publishing house to 
canvass for a certain work to be published in se- 
rial volumes. After having obtained subscribers 
in large numbers, he takes the agency from an- 
other house to canvass for a rival edition of the 
same work, and induces many of the former sub- 
scribers to take for the volumes not yet issued the 
rival edition. On applying to the house first em- 
ploying him to furnish volumes to fill his orders, 
they refuse to do so, except for cash acecompany- 
ing the order: Held, 1. That having abrogated 
the contract by his own act, he could not claim the 
benefit of a provision in that contract giving him 
credit. 2. That even if his acts did not amount to 
an abrogation of the contract, it was his duty to 
save himself from all] loss possible; and he could 
charge the delinquent orly with such damages as 
he could not reasonably prevent. 3. That in ease 
of a violation of a contract to sell on a certain 
credit, the measure of damages is interest for the 
period of the credit. Warren v. Stoddart, U.S. 
8. C., April 24, 1882, 4 Morr. Trans., 657. 


9, CONTRACT--FOR PUBLIC WORKS, CONSTRUED IN 
CONNECTION WITH ADVERTISEMENTS AND BIDS. 
1. The contract of Harvey & Livesey with the United 

States to build a bridge at Rock Island, L[llinois, 
should be construed in connection with the adver- 
tisement calling for bids and the bids; and so con- 
strued it was the duty of the government, and not 
of the contractors, to build the necessary coffer- 
dams. 2. The special act of Congress for their 
relief, passed August 14, 1876, does not limit the 
equitable jurisdiction of the court of claims there- 
by conferred to the mere consideration of claims 
for labor done and materials furnished, but au- 
thorized it to adjust the accounts between the 
parties for all demands growing out of the con- 
tract. 3. Where equitable jurisdiction is con- 
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ferred in a special case by a special act, no 
statement of facts on appeal is necessary, section 
107 of the Revised Statutes of the United States 
not applying to such cases. Harvey v. United 
States, U. 8. S.C., May 8, 1882, 4 Morr. Trans., 
690. 


10. CONTRACT—NOVATION—PARTNERSHIP. 


Where money is borrowed from a new firm to pay 
debts due to an old firm of the same name, it is a 
novation, and equities which the borrower might 
have had against the old firm can not be invoked 
tothe prejudice of the new firm. Shafer’s Ap- 
peal, S. C. Pa.. 4 Wis., Legal News, 402. 


11. CONTRACT — REPRESENTATION AS TO VALUE — 


SPECULATIVE VALUES. 

1. Whenever property of any kind depends for its 
value upon contingencies which may never oceur, 
or developments which may never be made, opin- 
ion as to its value is more or less of a speculative 
character; and no action will lie for its expres- 
sion, however fallacious it may prove, or what- 
ever the injury a reliance on it may produce. 2. 
Hence, a written certificate as to the value of 
land supposed to contain a mine of sandstone, by 
which a party was induced to lend a sum of 
money on its as security, and which greatty ex- 
ceeded the value of the land, when sold to satisfy 
the debt. is not actionable. Gordonv. Butler, 
U.S. S. C., May 8, 1882, 4 Morr. Trans., 693. 


12. CONTRACT—SALE—CONSTRUCTION—POSSESSION. 


on 


. Arecital in a contract of sale or exchange that 
the vendor ‘*hereby delivers possession’’ of the 
articles sold vests the title and right of possession 
in the. vendee, but is not of itself a delivery of 
actual possession. 2. If the vendee, even after 
suit brought by him, accepted the articles sold 
after the time when they should have been deliv- 
cred, or permitted repairs or supplies to be fur- 
nished, and accepted the benefit of them, such 
fact may be proved in reduction of damages for 
the breach of contract. 3. In case of a total fail- 
ure of the vendor to comply with a contract of 
sale, or a partial failure arising from his supply- 
ing defective articles, the measure of damages, 
uniess in exceptional cases of special damage, is 
what it would cost the vendee to supply the defi- 
ciency, without regard to the contract price. 
Marsh v. McPherson, U.8.S.C., April 24, 1882, 
4 Morr. Trans., 641. 


413. DESCENTS AND DISTRIBUTIONS IN MIssouRI— 


ALIENS. 

1. The Missouri statutes of descent, as regards 
aliens, construed to mean that aliens residing in 
the United States who have made a declaration of 
intent to become citizens, and those residing in 
Missouri whether they have made such declaration 
or not, are entitled to acquire and hold real estate; 
and thatthe right conferred upon aliens by the 
act of 1855 to sell and c«nvey real estate within a 
prescribed time referred only to cases in which 
the property would vest at once in the State for 
the want of some person who could inherit, and 
had no reference to those classes who were allowed 
to acquire and hold in the same manner as citizens 
of the United States, as above set forth. 2. And 
the section of the statute declaring that ‘‘in mak- 
ing title by descent it shali be no bar to a demand- 
ant that any ancestor through whom he derives 
his descent is, or has been, an alien,’’ construed, 
in view of the policy of Missouri on the subject, 
and notwithstanding the case of McCreery v. Som- 
erville, 9 Wh. 354, to allow the children of an alien 
ancestor to inherit and olaim through that ances- 





tor, although such ancestor, at the time descent 
was cast, was living and himself incapable of in- 
heriting. 8. The Missouri statute of March 30, 
1872, conferring upon aliens the power to acquire 
and hold real estate, is prospective in its opera- 
tion. Sullivan v. Burnett, U. 8.8. C., April 24, 
1882, 4 Morr. Trans., 671. 


14, LIEN—PRIORITIES — EXECUTION SALE — MORT- 


GAGE. 

1. Under the law of Texas the lien acquired bya 
creditor without notice, by a judgmentand levy 
of execution, is superior to the unrecorded deed 
of a vendee; and the purchaser under such exe- 
cution with notice is entitled to all the rights of 
the creditor. 2. Hence the purchaser at a sale 
made under judgments which had been obtained 
priorto the recording of a mortgage, and without 
notice of it, obtains a better title than the mort- 
gagee, even though the sale was made subsequent 
to the recording of the mortgage and with notice 
of it. Stevenson v. Texas, etc. R. Vo., U.S. S. 
C , May 8, 1882, 4 Morr. Trans., 731. 


15. LIMITATIONS— QUESTION MUST BE RAISED IN 


COURT BELOW. ; 
It is too late to raise the point that the action is 
barred by a statute of limitation for the first time 
in an appellate court. Although, under the Code 
of Civil Procedure of Wyoming Territory, the de- 
fense of the statute of limitation may be raised by 
special demurrer where the petition shows on its 
face the necessary facts, yet such a defense must 
be made in the court of original jurisdiction, be- 
fore judgment, and can not be made for the first 
time in the appellate court; and the record must 
thow that the question was distinctly raised in the 
lower court. Upton v. McLaughlin, U.S.S. C., 
May 8, 1882, 4 Morr. Trans., 721. 


16. MANDAMUS— RAILROAD’S REFUSAL TO TRANS- 


PORT FREIGHT—PUBLIC AND PRIVATE WRONGS. 

The neglect or refusal of a railroad corporation to 
receive freight tendered it by citizens of the State 
is a private wrong for which the citizen is entitled 
to recover in an action at law, such damages as he 
has sustained. Itis notsuch a public wrong as 
will authorize the issuing of a writ of mandamus. 
The writ of mandamus is an high prerogative 
writ, which will only issue to compel the perform - 
ance of a duty that is clear and distinct. It 
will not issue in dubious or doubtful cases. When 
there is an adequate or complete remedy at law, a 
writ of mandamus will not issue. The writ of 
mandamus when it is issued must clearly and dis- 
tinctly state the acts or duties which are by it 
commanded to be performed, so that the party to 
whom it is addressed may distinetly understand 
what he is to do. People ex rel. v.New York, etc. 
R. Co.,8. C. N. Y., July Special Term, 1882, 2 N. 
Y. Civ. Proce. R., 82. 


17. MARRIED WOMAN —-BINDING SEPARATE ESTATE 
—DEBTS INCURRED FOR ITS BENEFIT. 


1.The debts ofa married woman (in this case a mill- 
iner), contracted in the management of her sepa- 
arate estate and for its benefit, or for her benefit 
on the credit of such estate, in equity, will be en- 
forced against such estate, whether the same con- 
sists of personal or real estate, unless the instru- 
ment creating such estate protects it against being 
charged with such debts. 2. But the credit must 
be given to the estate and not to the individual: 
and the report must show this. 3. When a debt 
isthus contracted by the wife for the benefit of 
her estate, and on the ¢redit of such estate, etc., 
her estate is held, though the note was signed by 
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both herself and her husband. 4.And in such a case 
the wife will not be heard to claim that she gave 
the money to her husband; and that it was a 
fraud on her part as a reason for not charging her 
estate. 65. The court, in view of the circumstances 
of this case, refused to recommit a report made 
under the aet of 1878 (secs. 724 to 731 inclusive, R. 
1..), when the master, though requested to do so, 
had neglected to file some portions of the evi- 
denee; because, by the said statute, a reference 
is to be tried by the master upon oral testimony; 
and then it did not appear that there was any or- 
der of the court that the testimony should be 
filed, or that the master kept minutes of the tes- 
mony. Sargent v. French, 8S. C, Vt., Reporter’s 
Advanee Sheets. 
18. MUNICIPAL BONDS — DONATION — MUNICIPAL 
PURPOSE. s 
1. Whether bonds of a city issued to make a dona- 
tion to a manufacturing company managed by pri- 
vate enterprise are, in the sense of the law, for a 
municipal purpose or not, yet where those bonds 
recite on their face that they were issued for mu- 
nicipal purposes, the city is estopped, as againsta 
bona fide holder, from setting up that they were 
not issued for a municipal purpose. 2. By the de- 
cision of the Illinois court of last resort, munici- 
pal bonds payable to bearer, or tosome named 
person or bearer, are negotiable by delivery only, 
so as to authorize the holderto suein his own 
name, and do not require any indorsement to pass 
title, City of Ottawa v. First Nat. Bank, U.8. 
8. C., April 24, 1882, 4 Morr. Trans., 679. 


19. MUNICIPAL BONDS — NON-COMPLIANCE WITH 

CONDITIONS OF ISSUE. 

A city which has by a loval statute the right to make 
a subscription on condition in aid of a railrvad 
can not, when its officers have issued its bonds 
containing no notice in their recitals of any eondi- 
tion, set up as against a bona Jide holder,that the 
bonds are void for non-compliance with certain 
conditions, even though the statute authorizing 
their issue expressly provides that they shall not 
be valid till such conditions are complied with 
American Life Ins. Co.v. Town of Bruce, U.S. 
8. C., April 24, 1882, 4 Morr. Trans., 664. 

20. MUNICIPAL BONDS—SUBSCRIPTION TO RAILRUAD 

STOCK, 

1. The city of Louisiana had, under the twenty- 
ninth section of the legislative act incorporating the 
Louisiana and Missouri River Railroad, the right 
to subscribe to the stock of said railroad, and, un- 
der the tenth section of the city charter passed 
February 16, 1865, the right to issue bonds to pay 
for such subscription, if authorized by popular 
vote. 2. Nor is this power so conferred by the 
charter repealed by the Constitution of Missouri 
that took effect on July 4, 1865, that being entire- 
ly prospective; nor by the seventeenth section of 
the general railroad law of Missouri of 1866, which 
is a mere enabling act, containing no words of 
prohibition and not inconsistent with the special 
power previously conferred by the charter. City 
of Louisiana v. Taylor, U. 8.5. C., April 24, 
1882, 4 Morr. Trans., 596. 


21. MUNICIPAL CORPORATION—COUNTY’S CONTRACT 

TO SELL LAND—SPECIFIC PERFORMANCE. 

1. Where the officer of a county enters into con- 
tracts to sell different pieces of land of the county 
to different parties, who subsequently, on the fail- 
ure of the county authorities to comply with the 
contract, all sell their interests to one party,and 
be tenders the amount necessary to entitle him to 





enforce such eontracts, the matterin dispute, as 
regards his right to appeal, is the amount so ten- 
dered, even though his separate vendors would 
not have had the right of appeal; and the county 
and its officers are real parties in interest in such 
a suit, although it was the duty of the governor 
of the State to issue the patent. 2. The contents 
of acontract, in the sense of section 629 of the 
Revised Statutes of the United States, are the 
rights created by it in favor of a party in whose 
behalf stipulations are made in which he bas a 
right to enforce in a suit founded on the contract; 
and a suit to enforce such stipulations isa suit to 
recover such contents. 8. Hence, where a county 
commissioner sells different pieces of land to dif- 
ferent parties, who sell and convey their interests 
to one party, and he tenders the amount necessary 
for the enforcement of the contracts, the Federal} 
Circuit Court has no jurisdiction of a suit brought 
by him to enforce such contracts, unless his as- 
signors might also have sued on it. Corbin vo. 
Black Hawk County, U.S. 8. C., April 24, 1882, 
4 Morr. Trans., 632. 

22. NEGLIGENCE— UNSAFE HIGHWAY —MUNICIPAL 

CORPORATION. 

In a suit against a city for injuries caused by the 
unsafe condition of the embankment leading to a 
bridge to which a street of the city ran, the fact 
that the city owned stock and had advanced 
money to the corporation which held the title to 
the bridge does not make the city responsible for 
its defects, but the question is, whether the city 
by its action had treated the embankment as a 
street or an extension of a street, which is a ques- 
tion of fact for the jury, and an instruction taking 
from the jury the right to pass on this question is 
erroneous. City of Manchester v. Ericsson, U. 
8.8. C., April 8, 1882, 4 Morr. Trans., 567. 

23. RAILROAD MORTGAGE— RECEIVER — STATUTORY 

RIGHT OF REDEMPTION. 

1. A judge of a circuit court in Illinois oan not, in 
vacation, appoint a receiver of a railroad corpora- 
tion. The possession of a receiver so appointed 
is not that of the court. 2. Section 49 of chapter 
37, Rev. Stats. Ills. 1874, p. 882, is to be construed 
as if there was no comma between the words ‘‘to 
hear and determine motions’’ and the words ‘‘to 
dissolve injunctions.’’? Punctuation is no part of 
astatute. 3. The statutes of Llinois, giving the 
right to redeem mortgaged lands sold under de- 
cree, do not embrace the real estate of a railroad 
corporation mortgaged in connection with its 
franchises and personal property. Its real estate, 
personalty and franchises, so mortgaged, should 
be sold as an entirety, and without the right of 
redemption given by statute. 4. The chattel- 
mortgage statute is inapplicable to an ordinary 
railway mortgage. Hammock v. Farmer’s Loan 
and Trust Co., U.S. 8.C., April 24, 1882, 4 Morr. 
Trans., 613. 

94. REVENUE—ERRONEOUS ASSESSMENTS OF COM-. 

MISSIONER OF INTERNAL REVENUE. 

While there may be cases in which an assessment 
made by the commissioner of internal revenue 
must stand as an entirety or notat all, e.g.,where 
an erroneous rate has been adopted by the officer, 
or where its validity depends upon his jurisdic- 
tion, yet, where the question is as to the quantity 
of spirits produced on which taxes were not paid, 
every material fact on which the assessment was 
made is open to proof, and it will stand to the 
extent in which it is notimpaired. United States 
». Rinaskepf, U. 8.8. C., April 24, 1882,4 Morr. 
Trans., 662. 
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25. REVENUE—OFFICERS — REMOVAL OF CAUSES— 

TAX ON SNUFF. 

1. Section 643 of the Revised Statutes, providing 
for removal from State courts of civil suits against 
revenue officers, is not superseded by the act of 
March 38, 1875. 2. The tax on snuff is thirty-two 
cents per pound. Granulated tobacco, whatever 
it may be, was not snuff, within the meaning of 
the statute. Venable v. Richards, U.S.S.C., 
May 8, 1882, 4 Morr. Trans., 688. 


26. TRUST—FAILURE OF TRUST—RECONVEYANCE. 

Where a party conveys land to trustees by a deed 
containing a provision that if a certain event did 
not happen in a certain time the deed should be 
void, and the event did not happen, and in fact 
became impossible, it will be presumed ina suit 
brought three years after such failure of the trust. 
in the absence of proof to the contrary, that a re- 
conveyance had been made by the trustees to the 
grantor, but such presumption is only prima facie, 
and not conclusive, and must yield on the produc- 
tion of contrary proof. Lincoln v. French, U.S. 
S. C., May 8, 1882, 4 Morr. Trans., 684. 


27. WILL — CONSTRUCTION — GIFT OVER ON CON- 

TINGENCY. 

The testator gave his residuary estate upon trust for 
his wife for life, provided that she should survive 
him twelve months, and gave her power to leave 
the half of the property by her will at her death, 
and gave the other half, after his wife’s death, to 
his sister. He further directed that during the 
first year of her widowhood his wife should receive 
£400 by equal quarterly payments, and in case of 

’ her dying within twelve months of his own de- 
cease, he left the whole of his estate to his sister, 
and in case of his wife not making a legal will he 
left the whole of his estate to his sister. The wife 
died in the testator’s lifetime. Held, that the 
contingencies guarded against were the wife not 
being alive twelve months after the testator’s 
death, or her dying after that time, and not mak- 
ing a will, and, therefore, that the gift oyer took 
effect, though the wife had died before the testa- 
trr, and, therefore, had not strictly died within 
twelve months of his decease. Davies v. Davies, 
Eng. High Ct., Ch. Div., June 10, 1882, 30 W. R., 
916. 

28. WILL—IMPLIED TRUST—CONVERSION TOREALTY. 

A mere gift of personalty by will, with limitations 
appropriate only to real esiate, can not justify an 
implied trust to convert personalty into realty. If 
the only ground for inferring that a testator’s in- 
tention was to convert personalty into realty be 
that it is limited to uses applicable only to realty, 
such conversion can not be inferred. Hvans v. 
Bali, Eng. H. L., May 15, 1882, 30 W. R., 999. 








LEGAL EXTRACTS. 





PETER BENNETT'S CASE. 

Some years ago,a doctor named Royston,down in 
Georgia, had sued Peter Bennett for his bill, long 
overdue, for attending the wife of the latter. 
Alex. H. Stephens was on the Bennett side, and 
Robert Toombs, then Senator of the United 
States, was for Dr. Royston. The doctor proved 
his number of visits, their value according to lo- 
cal custom, and his own authority to do medical 
practice. Mr. Stephens told his client that the 





physician had made out his case, and as there was 
nothing wherewith to rebut or effset the claim, 
the only thing left to do was to pay it. ‘‘No,” said 
Peter; ‘‘I hired you to speak to my case, and now 
speak.”’ 

Mr. Stephens told him there was nothing to 
say; he had looked on to see that it was made 
out, and it was. 

Peter was obstinate, and at last Mr. Stephens 
told him to make a speech himself, if he thought 
one could be made. 

“T will,’ said Peter Bennett, ‘if Bobby Toombs 
won’t be too hard on me.”’ 

Senator Toombs promised, and Peter began: 

“Gentlemen of the jyry—You and I is plain 
farmers, and if we don’t stick together these ’ere 
lawyers and docters will get the advantage of us. 
Iain’t no lawyer nor doctor, and I ain’t no ob- 
jections to them in their proper place; but they 
ain’t farmers, gentlemen of the jury. 

**Now, this man Royston was a new doctor, and 
I went for him for to come an’ to doctor my wife’s 
sore leg. And he come an’ put some salve truck 
onto it, and some rags,but never done it one bit of 
good, gentlemen of the jury. I don’t believe he 
is no doctor, no way. Thar is doctors as is 
doctors, sure enough, but this man don’t earn his 
money, and if you send for him, as Mrs. Sarah 
Atkinson did, for a negro boy as worth $1,000, he 
just kills him and want’s pay for it.” 

*T don’t,’ thundered the doctor. 

“Did you cure him?”’ asked Peter with the slow 
accents of a judge with the black cap on. 

The doctor was silent,.and Peter proceeded: 

‘‘As | was a sayin’, gentlemena of the jury, we 
farmers, when we sell our cotton has got to give 
valley for the money we ask, and doctors ain’t 
none too good to be put to the same rule. And I 
don’t believe this Sam Royston is no doctor, no- 
how.”’ 

The physician again put in his ear, with ‘‘Look 
at my diploma, if you think I am no doctor.”’ 

‘“*His diploma!’’ exclaimed the new fledged or- 
ator, with great contempt. “His diploma! Gen- 
tlemen, that is a big word for printed sheepskin, 
and it didn’t make no doctor of the sheep as first 
wore it, nur does it of the man as now Carries it. 
A goed newspaper has more in it, and I pint out 
to you that he ain’t no doctor at all.” 

The man of medicine was now in a fury, and 
screamed out: ‘Ask my patients if I am not a 
doctor!” 

“I asked my wife,’ retorted Peter, ‘tan’ she 
said as how she thought you wasn’t.”’ 

‘“‘Ask my other patients,” said Dr. Royston. 

This seemed to be the straw that broke the cam- 
el’s back, for Peter replied, with look and tone of 
unutterable sadness: 

‘That is a hard sayin,’ gentlemen of the jury, 
and one as requires me to die or to have power as 
I’ve hearn tell ceased to be exercised since the 
Apostles. Does he expect me to bring the angel 
Gabriel'down to toot his horn before his time, 
and cry aloud, ‘Awake, ye dead, and tell this 
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court and jury your opinion of hoyston’s prac- 
tice??’ Am I to goto the lonely churchyard and 
rap on the silent tomb, and say to um as is at iast 
at rest from physic and doctor bills, ‘Git up here, 
you, and state if you died a nateral death, or was 
hurried up by some doctors,’ He says, ask his 
patients, and, gentlemen of the jury, they are all 
dead! Where is Mrs. Beazley’s man Sam? Go 
ask the worms in the graveyard where he lies. 
Mr. Peake’s woman Sarah was attended by him, 
and her funeral was appinted and he had the 
corpse ready. Where is that likely Bill as belonged 
to Mr. Mitchell? Now in glory a’ expressin’ his 
opinion of Royston’s doctrin® Where is that baby 
gal of Harry Stephen’s? She are where doctors 
cease from troublin’ and the infants are at.rest. 

*Gentlemen of the jury, he has et chicken 
enough at my house to pay for his salve, and I 
furnished the rags, and I don’t suppose he charges 
for makin’ of her worse, and even he don't pre- 
tend to charge for curin’ of her, and I am humbly 
thankful that he never give her nothin’ for her in- 
wards, as he did his other patients, for somethin’ 
made um all die mighty sudden—”’ 

Here the applause made the speaker sit down 
in great confusion, and in spite of a logical re- 
statement of the case by Senator Toombs, the 
doctor lost and Peter Bennett won.— Kentucky 
Law Journal. 


SPECTATORS AT PRIZE FIGHT. 

When the full Court for the Consideration of 
Crown Cases Reserved meets, it nearly always 
differs. This is partly because so many as a dozen 
lawyers, even when they are judges, are not 
likely to agree upon any subject, but more sub- 
stantially because the full court is not summoned 
except in very doubtful cases. The result usually 
obtained from so numerous a concilium is seldom 
in proportion to the labor involved. The knot re- 
quired to be untied is either of an exceptional 
character, not likely to occur again; orit is found, 
after all, to be a matter of fact rather than of 
law. This last consideration accounts a great 
deal for the difference of opinion in Regina v. 
Coney, heard before eleven judges, and reported 
in the June number of the Law Journal Reports. 
Upon the only pure question of law involved— 
namely, whether a prize fight is an assault by the 
combatants on one another—there is no difference 
of opinion; but the judges are eight to three on 
the character of the evidence necessary to con- 
vict a spectator of aiding and abetting the as- 
sault. As Mr. Justice Manisty points out, the 
purely legal question was not before the court. 
No point of law was reserved, in reference to the 
principals in the fight, who were convicted with- 
out anappeal. The case stated in regard to Coney 
and two others, who were by-standers, was con- 
sistent with the fight not being a prize fight. All 
that was stated was that the men fought, and 
there were blue stakes and a rope forming a ring. 
Nearly all the judges, however, assumed in the 





prisoners’ favor that the fight was a prize fight, 
and so put beyond future controversy the princi- 
ple that a pubiic prize fight is an assault between 
the combatants. The majority of the judges 
further held that to prove a defendant to have 
been at a fight and looking on, without other evi- 
dence, is not enuugh to justify a conviction for 
aiding and abetting the fight. 

We have described the unanimous decision of 
the judges as having reference to a public, as dis- 
tinguished from a private prize fight, and this was 
the only question before them upon the facts 
stated in the special case. Probably, in practice, 
there can be no prize fight without spectators. 
Two men in anger may well fight alone, either 
with fists or weapons, but they are not likely to 
do so for money. Yet most of the judges appear 
to rely, in part at least, on the publicity of the 
fight as making the consent on both sides imma- 
terial. Mr. Justice Stephens—in a judgment 
which, in some places, takes a high flight into the 
philosophy of judges’ decisions—says: ‘The con- 
sent is no defense if the injury is of such a nature, 
or if it is inflicted under such circumstances, that 
its infliction is injurious to the public as well as 
to the person injured.’’ Lord Coleridge says: 
‘‘As the combatants in a duel can not give con- 
sent to one another to take away life, so neither 
can the combatants in a prize fight give consent 
to one another to commit that which the law has 
repeatedly held to be a breach of the peace.”’ 
Lord Coleridge’s illustration suggests that it is 
doubtful whether the distinction in question was 
present to his mind. If the immateriality of con- 
sent depends on the same principle in a prize fight 
as in a duel, it does not matter whether the fight 
was public or private. If a man kills another ina 
duel in a room in an empty house, let us say, on 
Dartmoor, the survivor is clearly guilty of mur- 
der. And yet there is no breach of the peace in 
the sense of public scandal. It may possiby be 
that there is a distinction between the case in 
which two men agree to do their best to kill one 
another, and the case in which they do their best 
only to maim one another. Mr. Justice Stephen 
seems to think there is; and Lord Coleridge ap- 
pears to think so, unless his phrase **breach of the 
peace’? means nothing more thar breach of the 
law. Mr. Justice Cave—who delivered judgment 
first, taking the place of Mr. Justice North, and 
whose careful examination of the authorities 
formed the basis of the judgments of most of the 
other judges—leaves the matter in doubt. We 
are a little disappointed to find that, after all, we 
do not get to che bottom of the reason why con- 
sent is no defense to a criminal assault. Even 
Mr. Justice Stephen, who is generally clear and 
fearless in his views, after the passage already 
quoted, adds: ‘The injuries given and received 
in prize fights, are injurious to the public, both 
because it is against the public interest that the 
lives and health of the combatants should be en- 
dangered by blows, and because prize fights are 
disorderly exhibitions and mischievous on many 
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obvious grounds.’’ If the first reason is true, the 
second is totally unnecessary. We believe that 
the first reason is the only true one. Consent ex- 
cuses what would otherwise be a criminal assault 
when the blows are given in sport, but not when 
they are given in earnest. Two men may spar 
with boxing gloves, if the gloves are not a mere 
pretext; but they may not fight, although they 
both agree. The principle is that of public pol- 
icy, and rests on the same ground as the law 
against suicide. In this view public scandal does 
not affect the question. The elements of a breach 
of the peace may be present at a genuine boxing 
match as well as at a fight, and yet itis not sug- 
gested that the competitors would be guilty of an 
assault on the ground of the public scandal of the 
exhibition. For the reason that the distinction 
referred to was not clearly present to the minds 
of the judges, the decision is not so valuable as it 
might have been. 

The attention of the judges was directed so 
closely to the second point on which they disa- 
greed, that the first was not determined with sci- 
entific accuracy. The direction given by the 
chairman of the Berkshire Quarter Sessions is 
probably the same which most lawyers would 
have given off-ltand, although such opinions have 
often to be modified on consideration. The law, 
as laid down, had crept into the text books, and 
is supported by Russell ou ‘Crimes,’ in a pas- 
sage based on the opinion of Mr. Justice Little- 
dale im Regina v. Murphy, 6 Car. & P. 103. The 
direction given to the jury was to the effect that 
if they thought the defendants were present at 
the fight not casually, but as spectators, they 
were guilty of aiding and abetting it. Upon this 
direction a verdict of ‘guilty’? was returned, but 
this verdict was set aside by a majority of the 
judges. The burden, it seems to us, lies on those 
who maintain that the mere looking at a crime is 
criminal in itself. Weare not convinced by the 
arguments with which Lord Coleridge, Baron 
Pollock and Mr. Justice Matthew discharge them- 
selves of this burden. The line of argument which 
Lord Coleridge adopts, is that the view main- 
tained by the prosecution is desirable in itself, 
because if there were no spectators there would 
be no prize-fights, and that there is respectable 
authority in support of it. But is not this reason- 
ing based on much too narrow an appreciation of 
the materials upon which a judge should ect? 
His decision ought to be in consonance with the 
whole law in question as laid down by the best 
authorities, and with the general considerations 
involved in the subject. It ought not to be con- 
tent to rest merely on expediency eked out with a 
little authority. Baron Pollock treats the question 
as pure fact, drawing inferences from the posts, 
and the cord, and the other indications of a delib- 
erate fight. His judgment amounts to little more 
than that, as a juryman, Baron Pollock would 
have drawn an inference suflicient to convict Co- 
ney. The same observation may be made on the 
judgment of Mr. Justice Mathew. But ought not 








the jury to have been asked whether, in their 
opinion, the presence of the defendants with the 
surrounding circumstances amounted to aiding 
and abetting? Was it right to tell them that 
merely standing to see the assault was a crime? 
It is difficult to answer this question in the affirm- 
ative upon general principle or upon authority. 
There is no statute creating the offense out of the 
materials laid before the jury. There must be an 
aiding and abetting of the assault which one com- 
batant was committing on the other. No doubt 
the crowd of spectators is one of the incidents 
which encourage a prize fight. But is every in- 
dividual in the crowd responsible for the whole 
crowd? If there had been evidence that a dozen 
men agreed to attend the fight, the proof would 
have gone far to establish the case insisted on by 
the dissentient judges. As it was, merely to 
stand still is not to aid; merely to look is not to 
abet. The passages cited by Mr. Justice Cave 
from Hale and Foster tend to support this view as 
strongly as do general principles. In fact, Mr. 
Justice Littledale and Mr. Justice Patteson had 
gone a little too far in directing juries. They 
had applied a test which turns out to be incom- 
plete. The decision of the court, we think, does 
not ‘amount to more than this, and can not be 
said to settle any great rule of criminal law. In 
fact, the judgments of the court of Crown Cases 
are rather interesting from the insight which they 
give into the modes of thought of individual 
judges, than useful as clear expositions of a 
branch of the law. We doubt whether there is 
advantage in numbers on the bench; and the 
time, we hope, is not far distant when points of 
criminal law will go to the Court of Appeal and 
the House of Lords, like other points of law.— 
Law Journal. 








RECENT LEGAL LITERATURE. 





REISSUED PATENTS. Comments on the Decisions 
of the United States Supreme Court in the case 
of Miller v. The Bridgeport Brass Co. Prac- 
tical Effects of the Decision, and its Warning 
to Inventors. Philadelphia, 1882: T. & J. W. 
Johnson & Co. 

Much has been said and written peo snn cor 
upon the subject of reissued letters patent since 
the decision of the Supreme Court of the United 
States in the case of Miller v. Brass Co. (Novem- 
ber, 1881, 21 O. G. 201). 

§j That apprehensions of a grave character, 

concerning the attitude of the court on this im- 

portant subject of property, have arisen from its 

opinion in the case is manifest, from the anxious 
inquiries of manufacturers and owners of this 
species of property, as well as the discussions of 
the subject by gentlemen learned in the profes- 
sion, who have seen fit to express their views 
upon it in the press. That a spirit of innovation 
upon old rules and customs has characterized the 
action of the judges is manifest in the recent de- 
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cisions upon the subject of patents. Not that 


there appears to be any disposition to alter the 
general rules applicable to this class of cases, but 
rather an intention to lean toward greater strict- 
ness in the interpretation of them. It is claimed, 
and no doubt with great reason, that the unre- 
stricted reissue of patents in patent office practice 
has become fraught with evil results, not only to 
the general public, but to inventors as well. A 
recent writer upon this subject (H. Hoson, Esq.) 
says: ‘ Facilities for reissuing patents have 
engendered in the minds of inventors, a belief 
that a patent can be repaired and re-repaired at 
atany time when it is worth while to do so, or 
when the efforts of others suggest a reissue, and 
thatthe style of specification. claims and draw- 
ings is not matter for grave consideration. The 
very man who would measure every word of an 
agreement or other document relating to ordinary 
property or money matters will be heedless in the 
criticism of papers which must define his patent 
property, and in a great measure determine its 
value.”’ In these two paragraphs the author gives 
a synopsis of the true causes which have actuated 
the court to bring about a reform. No class of 
men in the community have greater opportunities 
for judging of the uses and abuses of patent 
rights than the judges of our United States courts, 
when, therefore, it is deelared that such an im- 
portant monopoly as a valuable patent has been 
procured by reissue upon ‘“‘a mere pretense,”’ it is 
certainly high time to put on brakes and consider. 
Let us quete the language of the court, which, 
commenting upon the identity of device as shown 
in the reissue and original patent, says; ‘‘The 
latter was for a double dome without a chimney, 
the peculiarity of the supposed invention being 
the use of the double dome as a means of dispens- 
ing withthe chimney. ‘he reissue is for a single 
dome with a chimney. It is not only obviously not 
a different thing,but it isthe very thing which the 
patentee professed to avoid and dispense with. 
But there is another grave objection to the va- 
lidity of the reissued patent in this case. It is 
manifest on the face of the patent when compared 
with the original, that the suggestion of inadver- 
tence and mistake in the specification was a mere 
pretense; or, if nota pretense, the mistake was 
so obvious as to be instantly discernable on open- 
ing the letters patent, and the right to have it 
corrected was abandoned by unreasonable delay.” 
The latter sentence applying the rules of equita- 
ble estoppel, marks the only significant depart- 
ure from established precedent in patent cases 
that we think can be found in the case of Miller 
v. Brass Co. The other features decided had al- 
ready become the known and settled doctrine of 
the court. The statute itself prescribes that no 
new matter shall be introduced into the specifica- 
tion, nor, in case of a machine patent, shall the 
model or drawings be amended, except each by 
the other (i. e,, the model by the specification, or 
vice versa); but when there is neither model nor 
Arawing, amendments may be made ypon proof 








satisfactory to the commissioner that such new 


matter or amendment was a part of the original 
invention, and was omitted from the specification 
by inadvertence, accident or mistake. Act July 
8, 1870, sec. 53. 

The court, therefore, has uniformly held that a 
departure from these requirements avoided the 
reissue. Batten v. Taggert, 17 How. 83. See, 
also, Manufacturing Co. v. Corbin, 103-U. S. 786; 
Wood Paper Patent, 23 Wall. 566; Russell v. 
Dodge, 93 0. S. 460; Ball v. Langles, 102 U.S. 128. 

The idea advanced by another recent writer 
ou this subject, Mr. Hosea, of Cincinnati, O., that 
merely expanding the patent ‘*by a reissue, as far 
as may be necessary to fully secure and protect 
his real invention, and to measure the scope of 
his new claim by the original disclosure made to 
the public, either in drawings, description or 
model,”’ is undoubtedly true; but it must be 
strictly construed. Mr. Howson has elaborated 
the benefits to be derived from the action of the 
court in the case upon which he comments, and 
speaks of the evils to be corrected in the Patent 
Office, and particularly in the eradication of in- 
competent solicitors by greater strictness on the 
part of the examiners; good must surely come 
from this decision to all persons bona fide inter- 
ested in patents, while no loss can come from the 
dismay of those interested in them otherwise. As 
an evidence of the design of the court to change 
somewhat ‘its custom in patent cases, we might 
instance the decision of Hartell v. Tilghman, 99 
U. 5. 547, which held that the operation of the 
United States patent laws did not extend so as to 
confer jurisdiction upon United States courts in a 
controversy arising out of a contract upon a pat- 
ent, independent of citizenship, although the con- 
trary rule had theretofore prevailed. The con- 
clusions reached may be thus stated: 

Where an inventor receives his patent, and up- 
on inspection finds that his claim is not so broad 
as it should be, he should apply immediately to 
have it corrected, or his right to do so will be 
abandoned and lost by unreasonable delay. What 
is unreasonable delay must be determined by the 
circumstances of each case, but it may be 
as well to observe that by anelogy to the 
statute R., S., sec. 4886, making a non-pub- 
lic use for two years prior to an applica- 
tion for a patent a condition precedent to the 


‘grant, the court meant that when it referred to 


an implied disclaimer as avoiding a _ reissue. 

That upon the patentee’s claim of a specific de- 
vice or combination, and an omission to claim 
other devices and combinations apparent upon 
the face of the patent are in law a dedication to 
the public of that which is not claimed if the cor- 
rection thereof is unreasonably delayed. 

That if a patent fully and clearly describes and 
claims a specific invention, complete in itself, so 
as not to be inoperative or invalid by reason of a 
defective or insufficient specification, a reissue 
can not be had for the purpose of expanding and 
generalizing the claim, so as to embrace an in- 
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vention net specified in the original. Supra and 
Campbell v. James, 21 O. G. 337, affirming Burr 
v. Duryea, 1 Wall. 531. E. J. O'BRIEN. 





AMERICAN DECISIONS DiGEsT. Digest of the 
American Decisions and Index to the Notes 
thereto, with a Table of the Cases Re-reported 
in Volumes One to Thirty Inclusive, 1760-1837. 
By A. C. Freeman. San Francisco, 1882: A. L. 
Bancroft & Co. 

This volume, which is one of the best digests we 
have seen, will be found invaluable as a labor- 
saving appliance to those who are the fortunate 
possessors of the thirty volumes to which it 
serves as a key. The arrangement is logical 
and accurate, and the cross-references abun- 
dant. We have, besides examining the vol- 
ume very carefully, had occasion to use it quite fre- 
quently in connection with the volumes of the 
series which forms a valued portion of our edi- 
torial library. ‘The only fault in it which has 
suggested itself to us is, that the mention of the 
notes is teo brief and perfunctory. These notes, 
which are scattered throughout the volumes, are 
by no means, we consider, the least valuable part 
of the series. 


collected the cases upon a topic which 
upon some investigation in hand. 


is pat 








NOTES. 


——Clara S. Foltz, the learned lady attorney, of 
San Francisco, has returned from her late visit to 
Oregon and Washington Territory. We see by 
the papers that this talented lady lawyer and 
gifted orator received a very flattering compli- 
ment from Judge Deady, of the United States 
Cireuit Court. While the court was in session 
the judge espied the distinguished lady seated in 
the room, when he immediately arose, and taking 
her by the hand escorted her to a seat beside him 
on the bench, and, after the adjournment of the 
court, be introduced her to every lawyer present. 
This was indeed an honor, and Judge Deady his 
the thanks of the ladies of California for his true 
gentlemanly courtesy to Sister Foltz. — Pacific 
Coast Law Journal. 


—~-An “office boy” sends to an English paper, 
the following technical account of a law clerk's 
excursion: On Wednesday last upwards of twen- 
ty of the solicitors’ clerks of Hastings made an 
excursion to Bodiam. ‘“Timg being the essence 
of the contract,’ the party met at the Memorial 
at half-past one prompt, and with a hearty good 
‘+will” entered ‘‘the conveyance”’ which had been 
retained” for them, As soon asif was ascer- 





They are upon every variety of | 
topic, and there oftentimes the reader will find | 





tained that all the ‘‘parties’’ were present, the sig- 
nal was given, and ‘“‘the right of way’: being ‘‘de- 
clared free from incumbrances,”’ the four in hand 
started merrily on its journey. ‘The weather was 
in the ‘‘abstract’’ beautifully fine, and, after a 
splendid and enjoyable drive, the party reached 
Bodiam in due course, making their ‘‘settlement”’ 
at the Red Lion. Here they ‘‘refreshed”’ them- 
selves, and, in accordance with the usual ‘*prece- 
dents,”’ made a **brief’’ inspection of the old cas- 
tle, which, some of the juniors ‘‘declared,”’ 
looked as if it was in‘‘chancery.’’ After a crick- 
et match had been played between ‘Covert and 
Sole,”’ the ‘*verdict”’ being in favor of the latter, 
the party sat down to a bounteous repast, 
which had been ‘“ provided for them by 
host Ware in his best style, there being 
no “limitations”? and no ‘bar’? to the ‘uses.’ 
After having done geod “execution” and 
made serious *‘indentures”’ into the good things 
provided for this part of the ‘‘proceedings,”’ such 
of the party as were not ‘‘distressed’’ resumed 
cricket, whilst others indulged in the **peaceable 
enjoyment” of the soothing weed. ‘The arrange- 
ments of the day now approaching to a close by 
“effluxion of time.’’ and the landlord ‘*pleading”™ 
that he knew nothing about “‘trusts,”* the ‘*con- 
sideration money” was ‘‘duly paid’’ and the party 
left for home, arriving at Hastings about half past 
ten. ‘The journey home was enlivened by some 
good songs and giees, und several **recitals*’* were 
giver. All thoroughly enjoyed themselves, the 
lovely country lanes being much better appre 
ciated than the ‘:courts’’ of town. An ‘“‘appoint- 
ment”? having been made for **taxation of costs,” 
the party separated. ‘The only ‘‘offsets’’ appear 
to be that they did not have “the court with 
them.’ and could not ‘discontinue without 
costs." On the other hand, they do not complain 
of fund diminished by ‘‘attorneys lien,’’ and there 
were was no “stoppage in transit.’’ Their *‘joint 
adventure,” so well managed, must have been 
‘sdevised”’ by **managing clerks.”’ 


——Ballatine tells a story of Sir Charles Weth- 
erell that he escaped from the fury of the Bristol 
mob in a clean shirt and a pair of braces. Now, 
Sir Charles, in a momentary fit of weakness, 
might have been induced to put on a clean shirt, 
but nobody could have persuaded him into braces. 
He was a most effective and violent speaker in the 
House of Commons, and, owing to his exertions. 
there was usually a wide gap in his habiliments. 
The speaker said the only lucid interval he had 
was between his waistcoat and his breeches. Some 


; lawyers went, one morning, to his chambers for 


a consultation. ‘They were ushered into a room, 
and, after waiting a considerable time, they rang 
the bell for the servant, and on his appearance. 
asked when Sir Charles would be ready. “Oh, I 
think it will be very soon,” was the answer, **for 
he has just put his razor in his teanot,’’-- Templ- 
Bar, i ‘ 
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